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Acq. and Non-acqa. 


MMDF Nightmares 


Sir: 


The Estate Plan set forth in the Chase 
National Bank letter published at page 733 
of the August, 1950 issue of TAxXEs recalls 
to mind what I think of as the night- 
mares brought about or to be brought about 
by the so-called “Maximum Marital Deduc- 
tion Formula’—the MMDF. I guess we 
have all heard of the lawyer who shot the 
client dead right after the estate plan was 
signed, sealed, published and delivered. When 
questioned by the District Attorney he said: 

“He was a good friend of mine... and 
a good client. All of us worked very hard 
on this thing . . . the trust officer, the ac- 
countant, the insurance man and all of us 
lawyers. It was a beautiful set-up. It had 
trusts with all kinds of remainders; it had 
reversions and reverters; it had life estates 
and estates per autre vie; it had powers of 
invasion and powers of appointment; it had 
all kinds of legacies . . . general, specific, 

‘ demonstrative, conditional, limited, residu- 
ary, tax free and tax burdened. There were 
all of these things and a lot more. And all 
of our experience shows that all of them 
work. It was a beautiful document, not 
unlike others we had drawn and carried out 
through the years, but with one exception. 
In this case we used one of the suggested 
formulas for obtaining the ‘maximum mar- 
ital deduction’. That was absolutely new to 
me, Mr. District Attorney, and I just couldn’t 
wait long to see whether it would work.” 


I do not recommend shooting the client 
to hasten the day when we will see how 
these deductions work, but I do venture 
the opinion that in many of the cases they 
will not work very well; in many they will 
bring nightmares. I suppose they will work 
fine in most of the small estates where the 
tax does not hurt too much, but in the large 
estates, where you will find recent gifts, 
inter-vivos trusts, family sales at bargain 


802 


prices, life insurance claimed to be non- 
taxable, Totten trusts, joint accounts and 
other types of nonestate assets, the MMDF 
is bound to bring trouble. 

Let’s toss around in our minds a few 
not-impossible situations in which a MMDF 
is present: 

Case 1. The Commissioner of Internal 
Revenue claims that a large gift to a sister 
of the decedent was in contemplation of 
death. Evidence concerning the usual fac- 
tors is needed. Ordinarily the widow is an 
excellent witness and a good source of in- 
formation to prove the decedent’s intentions, 
plans, activities and his belief as to his state 
of health. However, under the MMDF it 
is to her financial advantage to bring the 
lifetime gift into the taxable estate. An un- 
happy situation! 

Case 2. Widow finds the following: net 
true estate, $350,000; gift to her some time 
before death in the sum of $350,000. Exec- 
utors and widow claim the gift is not tax- 
able. Commissioner has not made up his 
mind, and is taking plenty of time to do so. 
In due course the widow asks for her fifty 
per cent of the net true estate under the will 
containing the MMDF, and the executors 
reply, “You will not be entitled to any part 
of the estate if the gift to you should ulti- 
mately be held taxable.” This could lead to 
anything. 

Case 3. Years after the estate has been 
settled to everybody’s satisfaction, some 
taxable joint accounts, life insurance and 
“payable on death to” bonds show up, and 
these are payable to persons other than the 
widow. These are nonestate assets, and will 
not be collected by the executor. What is 
the result brought about by the MMDF? 
Simple—in this long-closed estate, it now 
appears that the widow has been underpaid, 
and others have been overpaid. 

Case 4. Same as Case 3, except that the 
widow is the beneficiary of the newly discov- 
ered nonestate assets. Result: the widow has 
been overpaid, and others have been underpaid. 
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Case 5. Local law gives the widow the right 
to take an intestate share in lieu of her testa- 
mentary benefits. Is one third, her intestate 
share, better or worse than a MMDF share? 
Pity us poor lawyers in a storm like that. 


With all due deference to the mathemat- 
ical and verbal wizards who have worked 
out the best MMDF’s with the fewest pos- 
sible words, I offer this thought: they are 
fine on paper and sound good to the clients’ 
ears, but in practice—Nightmares. 


THEODORE SISKIND 
New YorkK Clty 


Taxation of Charitable Bequests 
Sir: 


A very interesting case was handed down 
on May 26, 1950, by the United States Tax 
Court, which ruled that C. F. Mueller Com- 
pany was not tax exempt. The majority 
opinion written by Judge J. Edgar Mur- 
dock overruled the Mueller Company’s 
claim that the tax exemption should be 
allowed because the income was derived 
from a commercial or business activity. 


This decision will open a new avenue for 
the government in denying charitable be- 
quests to educational organizations, and it 
will affect, in addition to the Mueller Maca- 
roni Company, J. C. Ramsey Corporation, 
St. Louis, Missouri; American Limoges 
China, Inc., Trenton, New Jersey; and also 
Howes Leather Company, Boston, Massa- 
chusetts. The foregoing companies made 
charitable bequests to New York Univer- 
sity and, although only the Mueller Company 
decision has been rendered, it will act as a 
test case of great importance for other 
companies which donate bequests similarly. 


The rule by the Tax Court followed to a 
great extent the message of President Harry 
S. Truman to the Congress, wherein he 
suggested that the tax laws be strengthened 
in order to eliminate tax exemptions 
granted to educational institutions engaged 
in private businesses. 2 

The Mueller Company Foundation was 
organized in August, 1947, at which date 
7,860 shares of the old company were pur- 
chased for $3,495,057.60. This sum was 
borrowed from the Prudential Insurance 
Company of America and the agreement 
with the insurance company required that 
seventy-five per cent of the annual income 
would be used to reduce the debt to 
$1,500,000, and provided that twenty-five 
per cent of the earnings could go to New 
York University until the debt was paid. 


Acq. and Non-acq. 


Also, the entire stock was to be transferred 
to New York University after ten years. 


No distribution was made to New York 
University during the year 1947. However, 
during December, 1948, $75,000 was distrib- 
uted to the university, and another $100,000 
was distributed during December of 1949. 


In an organization of this kind it is ad- 
visable to take into account several impor- 
tant factors, namely: 


(1) The sales price to the foundation 
should be substantial or generous; otherwise 
it may be regarded as a means of benefiting 
the founder and, therefore, forfeit the tax 
exemption. 

(2) It is best to organize the foundation 
during the founder’s lifetime, rather than 
after his death. 


(3) A great deal depends upon the con- 
struction of the foundation. The law does 
not insist that immediate payment to the 
ultimate beneficiaries be made and that the 
trustees be directed to accumulate the in- 
come during the founder’s lifetime or 
invest it. 

(4) A very important point to remember 
is that the foundation should receive the 
amount irrevocably. 

(5) Another point of great importance: 
look at the charter of the organization, as 
the intention of the grantor is of major 
importance. 

This charitable bequest comes under Sec- 
tion 101 of the Internal Revenue Code and 
allows tax exemption to religious, educa- 
tional or philanthropic organizations. To 
obtain the exemption under Section 101 an 
organization must meet three tests required 
by Regulations 111, Section 29.101 (6)-1. 
The three tests are as follows: 

(1) It must be organized and operated 
for one or more purposes, namely, religious, 
charitable, scientific, literary or educational. 

(2) Its net income must not inure in 
whole or in part to the benefit of individuals. 

(3) It must not influence legislature by 
propaganda or otherwise. 

The case of Roche’s Beach, Inc. [CCH 
Dec. 9650], decided in 1938 in favor of the 
taxpayer, appears apropos to the Mueller 
matter. The Tax Court was reversed by 
the circuit court (1938-1 ustc J 9302). 

For the future, perhaps the tax exemption 
would not be allowed; however, as the tax 
laws stand at present the bequest is appar- 
ently a legitimate one. 

The only dissenting opinion was by Judge 
Clarence V. Opper and in his dissenting 
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opinion Judge Opper referred especially to 
the Roche’s Beach case. Coincidentally, Judge 
Opper was just recently appointed to the 
Tax Court for a new twelve-year term. 
Judge Opper made reference to the Roche’s 
Beach case because a similar condition pre- 
vailed there. In this case the circuit court, 
when it reversed the Tax Court, stated: 
“This does not mean that to come within 
the exemption a corporation may not con- 
duct business activities for profit. The des- 
tination of the income is more important 
than its source.” In short, the ultimate use 
of the foundation’s funds was more impor- 
tant than the source of the income. 

Strangely enough, the Mueller matter has 
the same problems. 


It is interesting to note numerous other 
cases involving philanthropic or educational 
organizations. For example, in Hultersike 
Bruder Gernde it was held that the benefits 
went to its own group and, therefore, were 
not tax exempt. In the Davenport Foundation 
case [CCH Dec. 16,197(M)] the Tax Court 
held that the corporation was not exempt 
because payments were applied to individuals. 

On the other hand, the Unity School of 
Christianity Corporation case [CCH Dec. 
1435], as well as Debs Memorial Radio Fund 
[45-1 ustc J 9258], was decided in favor of 
the taxpayer and allowed tax exemption. 

It will be interesting to see the final out- 
come of the Mueller case in determining the 
trend of charitable bequests in the past, 
present and future. 


Harry R. BAKER 
HoOsBoKEN, NEw JERSEY 


Cheaper Taxes 
Sir: 


Collecting $1 in taxes at a cost of $1.01 
benefits no one—taxpayers least of all. Rec- 
ognizing this, the Bureau of Internal Reve- 
nue concentrates its audit work on taxpayers 
with large incomes. 


Collecting $1 in taxes at a cost of ten 
cents benefits everyone—taxpayers most of 
all. Without adding one man to the gov- 
ernment payroll, just about this result can 
be accomplished. 

Most business concerns are audited. The 
nature and scope of these audits vary widely, 
but, especially among small and medium- 
size concerns, the preparation of tax returns 
is one of the primary reasons for engaging 
the outside auditor. 


At present, responsibility of an independ- 
ent accountant for the tax returns he prepares 


is simply that to the best of his knowledge 
and belief they are correct. In the case of 
individuals, that is about all his responsibility 
ever should be. 

But, particularly in the case of corpora- 
tions, the responsibility placed on qualified 
independent accountants as regards business 
concerns could be considerably broadened. 


For many years statements certified by 
qualified independent public accountants 
have been accepted by banks for credit- 
granting purposes, by the Securities and 
Exchange Commission and by various other 
governmental bureaus and agencies, not to 
mention the extensive use of such state- 
ments hy management, stockholders and 
other interested parties. 

There is no reason why, as a matter of 
administrative policy, the Bureau of In- 
ternal Revenue could not also accept a certi- 
fied statement as to taxable net income. 

A regulation, such as the following, could 
be adopted: 

“Except as to reconciliation of surplus 
items, the returns required to be filed by 
any corporation, if the average gross income 
of the corporation for the preceding three 
years has not exceeded $1,250,000, shall be 
accepted as correct, insofar as the deter- 
mination of net taxable income is concerned, 
if a statement similar to the following is 
attached to and made a part of the return: 


“We have examined the federal income 
tax return for the XYZ Corporation for the 
year ended December 31, 19—. Our exam- 
ination was made in accordance with gener- 
ally accepted auditing standards, and included 
such audit procedures as we considered nec- 
essary in the circumstances. 


“In our opinion, the accompanying tax 
return fairly reflects the results of the oper- 
ations of the XYZ Corporation for the 
taxable year ended December 31, 19—, deter- 
mined in accordance with the applicable 
provisions of the Internal Revenue Code, 
as amended.’ 

“The above statement shall be signed by 
an independent certified public accountant 
or by an independent registered or licensed 
public accountant. 

“An accountant certifying to a statement, 
as set forth above, shall be held liable for 
any errors resulting from his gross negli- 
gence or deliberate misrepresentation. The 
measure of his liability shall be the amount 
of taxes lost through his gross negligence, 
plus interest and penalties. Criminal pen- 
alties may be invoked in cases of deliberate 
misrepresentation. 

(Continued on page 854) 
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Tax=-Wise 


Meetings of Tax Men 


Forty-three Proud Years—And a Bright 
Future.—In anticipation of the Forty-third 
Annual Conference of the National Tax 
Association September 11-14 in Pittsburgh, 
TaxEs—The Tax Magazine has asked G. 
Howard Spaeth, president of that organiza- 
tion and Commissioner of Taxation of the 
State of Minnesota, to draw up a summary 
of the past, present and future activities of 
the Association, and to relate those activities 
to developments in the tax field. His state- 
ment follows: 


Looking back from our mid-century van- 
tage point, it is difficult for us to realize 
that there was a tax problem forty-three 
years ago. But a glance at the proceedings 
of the first annual conference sponsored by 
the National Tax Association ,should quickly 
dispel any such illusions. Tax problems 
arose with the birth of organized society; 
they will plague us until the H-bomb or 
some other weapon of destruction brings 
civilization to an end. 


Even specific tax problems wear an air 
of timelessness. Those attending the Forty- 
third Annual Conference, which is to be 
held in Pittsburgh September 11 to 14, will 
hear the echoes of that first conference 


Taxes... 
Tax People... 
Things Taxed ... 


over the forty-three years and three hun- 
dred miles that separate them. Take the 
paper on “The Relation of Federal to State 
and Local Taxation.” The title is as fit- 
ting in 1950 as in 1907. Or the resolution 
calling for sufficient divorcing of state and 
local revenue systems “that by general laws 
the appropriate local governing bodies may, 
if deemed expedient, be granted certain 
limited and carefully prescribed powers over 
the licensing of occupations and the selec- 
tion of subjects of local taxation. ig 
What more suitable invironment than pre- 
sent-day Pennsylvania for a discussion of 
the problems that spring to mind upon 
reading this statement? 


Of course, not all the problems of 1907 
are with us today, nor was that earlier 
generation plagued with all of the worries 
of today’s tax administrators and taxpayers. 
Leafing through the proceedings of succes- 
sive annual conferences, one can see pro- 
gress—or at least change. For some of 
the advances—changes, if you like—the Na- 
tional Tax Association itself can take credit. 
As sponsor of the nation’s foremost tax 
forum and publisher of some of the out- 
standing tax literature in the English lan- 
guage, it has had much to do with the 
spread of the best thought in the science 


Right—G. Howard Spaeth, 
President of the National Tax 
Association and Commissioner 
of Taxation, State of Minne- 
sota. Left—William A. Suth- 
erland, Washington and 
Atlanta attorney, Vice Presi- 
dent of the Association. 
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and practice of public finance. And as 
thoughts spread, they breed action. 


The Association’s Committee on a Model 
Plan of State and Local Taxation, for 
example, under the chairmanship of the 
late Professor Charles J. Bullock, has had 
an immeasurable influence on thinking in 
this field. Indeed, the 1919 report of this 
committee can already be proclaimed a 
classic, and the 1933 report may be ex- 
pected to assume equal stature when suffi- 
cient time has passed to view it in proper 
perspective. 


The Association’s work in the field of 
inheritance tax is another notable achieve- 
ment. One of the resolutions adopted at 
the first national conference deplored mul- 
tiple death taxation. During the late 
twenties, this thought bore fruit in the 
form of reciprocal agreements whereby a 
large majority of states were refraining 
from taxing intangibles of decedents domi- 
ciled outside their borders. One of the 
leaders in the movement, reviewing the his- 
tory of an earlier unsuccessful effort, stated 
at the 1929 Conference: “The difference 
between the 1907 movement and the 1925 
movement is the addition of this 
Association which, by its program and by 
its literature, has helped to educate the 

[taxpaying] public along this line.” 


In the field of corporation taxes there 
has been a long line of valuable committee 
reports, culminating this year in the report 
of Chairman Harold Groves’ Committee on 
the Federal Corporate Net Income Tax. 
Any serious consideration of the problem 
of double taxation of dividends consciously 
or unconsciously leans on the work of a 
prewar committee led by Professor Robert 
Murray Haig. Other committees have re- 
ported on excess profits taxation, stand- 
ardization and simplification of business 
taxes, bank taxes, insurance taxes, taxation 
of mercantile corporations, of manufacturing 
corporations, of public utilities. 


Intergovernmental fiscal relations have 
interested the Association from its incep- 
tion, but have become increasingly absorb- 
ing since 1933. It was in that year that 
the Association’s first committee on federal- 
state relations was appointed. Reporting 
in 1934, the committee debated but did 
not take sides on a plan devised by two of 
the Association’s prominent members, Mark 
Graves and Franklin S. Edmonds. Though 
not widely accepted, this plan stimulated 
much thought in the field. More recently, 
the Association has collaborated with the 
American Bar Association and the National 
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Association of Tax Administrators to pro- 
duce a comprehensive report on federal, state 
and local tax coordination under the leader- 
ship of Henry F. Long. 


Allocation of tax bases among the sev- 
eral states and among the nations of the 
world has been another area of longstand- 
ing interest in national tax circles. Various 
committees have labored in this field, and 
much progress has been made toward the 
ideal of a single set of allocation factors 
for at least the corporate net income tax. 
Now attention has been turned in the direc- 
tion of uniformity .in factor definition. A 
report on this subject will be made at the 
forthcoming conference. 


The German war lords were primarily 
responsible for the surprisingly rapid re- 
placement of the property tax as the pro- 
vider of a majority of the nation’s tax 
dollar. But the discussion of alternative 
tax types and separation of state and local 
revenue sources at national tax conferences 
was probably even more influential among 
the states than the example set by the 
federal government. 


The National Tax Association is not a 
lobbying organization. Its exempt status 
under Section 101(6) of the Internal Reve- 
nue Code has never been endangered—not 
just because it wishes to save income tax, 
but because it conceives its role as that of 
the educator rather than the advocate. It 
has no axe to grind, but others may bring 
their axes here to have them sharpened. 


The nation is full of tax organizations. 
Sometimes we think too full. Still the 
National Tax Association is unique. It is 
unique, first of all in age—the first nation- 
wide organization in the tax field. More 
importantly, it is unique in its combination 
of academic, administrative, tax practitioner 
and taxpayer viewpoints. At its national 
conferences and in its publications, educa- 
tors rub shoulders with tax commissioners, 
tax commissioners with the tax executives 
of large corporations or their professional 
consultants, not as teachers and students 
or tax gatherers and taxpayers, but as fellow 
contributors to the process of spreading 
and absorbing ideas and inspiration. There 
are organizations in which the tax admin- 
istrators work with each other, in which 
the tax executives exchange ideas, in which 
tax accountants and tax lawyers deal with 
their technical problems and in which educa- 
tors read papers that most of us cannot 
understand. But the National Tax Associ- 
ation has succeeded in harnessing these 
diverse interests for conferences, committee 
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work and contributions to its official bulletin, 


the National Tax Journal. 


Within the last few years the Association 
has had a remarkable growth in member- 
ship and has been able to improve and 
enlarge upon its activities. The Bulletin of 
the National Tax Association was replaced 
by the much more ambitious quarterly, the 
National Tax Journal. Under the editor- 
ship of Roy Blough, now a member of the 
President’s Council of Economic Advisors, 
the Journal has provided its readers with a 
variety of able articles. 


Committee work, too, has been stimu- 
lated as the result of larger financial and 
membership resources. Currently, six dif- 
ferent committees are at work on as many 
important and timely tax problems. The 
Association’s diverse membership affords 
unusual opportunities to bring to the com- 
mittee room all of the viewpoints which 
are eventually brought to the legislative 
chambers or the administrator’s office. Thus 
the area of agreement within a National 
Tax Association committee represents a 
likely area for legislative or administrative 
action. 


Those who are not now members of the 
Association will do well to join with us in 
Pittsburgh in mid-September. A _ thousand 
people, including wives, are expected. The 
national emergency will add new meaning 
to the general theme, “The Taxpayers’ Ap- 
praisal of Governmental Fiscal Problems,” 
to the session on control of expenditures 
and indebtedness and to the round tables 
on revenue problems. The program lists 
an unusual number of outstanding speakers. 
Ample time for general discussion is being 
planned. The opportunity to join in the 
discussion and fellowship of the conference 
is open to all. You are cordially invited 
to participtate. 


State Bar of California—The State Bar 
of California will hold its annual conven- 
tion in Los Angeles October 2-6. A. M. 


Mull, Jr., Sacramento, is president of the 
bar, and Berton J. Ballard, San Francisco, 
is secretary of the meeting committee. 


Alabama Society of Certified Public 
Accountants.—The Alabama Society of 
Certified Public Accountants has arranged 
to have a roster of all CPA’s in the state 
enclosed in the cornerstone of the new city 
hall in Birmingham. The list is included 
with a summary of the activities of account- 
ants in the state. 


Federal Tax Symposium.—The Eighth 
Annual Symposium on Federal Taxation, 
to be held under the auspices of The New 
School for Social Research, New York City, 
has been announced for ten Tuesday even- 
ings running from September 26 through 
December 5. Alex M. Hamburg is chair- 
man and Abraham S. Guterman is cochair- 
man. A complete program of the course, 
listing lecturers and topics, can be obtained 
from The New School, 66 West Twelfth 
Street, New York 11, New York. 


Tax Executives Institute, Inc.—The Fifth 
Annual Conference of the Tax Executives 
Institute, Inc. will be held at the Lake Placid 
Club, Lake Placid, New York, September 
24-27. The program of the state and federal 
tax sessions will include speakers from the 
Treasury Department and the Bureau of 
Internal Revenue as well as tax administra- 
tors from various states. Reservations may 
be made with the national headquarters of 
the Tax Executives Institute, Inc., 60 East 
42nd Street, New York 17, New York. 


Ladies and Gentlemen 
and Children, Too 


In 1949, each man, woman and child in 
the United States footed a tax bill amount- 
ing to $359. The federal government took 
$253, the states took $56 and local govern- 
ments took the remaining $50. (See chart 
on cover.) Individual income tax alone was 
$108 for each person. Back in 1942, the 
per capita tax bill was only $171. 





Action in the Tax Court 


The number of petitions being filed in the 
Tax Court is continuing to grow. A com- 


1948 
half 
year 
Memo decisions ............ 123 
Regular decisions ...... 168 
Total decisions ....... 291 
ee eee 2,597 
Tax-Wise 


parison of Tax Court activities for the first 
half of this year with the past two years 
indicates that the number of decisions will 
continue to increase in the next few years. 


1949 1956 

whole half whole half 
year year year year 
267 168 290 172 
298 165 302 171 
565 333 592 343 
4,512 2,622 4,932 2,868 
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Federal, state and local government tax 
revenue last year totaled $53,586,000,000. 
This was higher than any other year, except 
the record $54,495,000,000 set in 1948. The 
moderate decrease after 1948 was the result 
of a six-per-cent drop in federal revenue 
and rises of seven and thirteen per cent 
respectively in collections by states and 
local governments. 


Governmental revenue rose sharply during 
World War II to a peak of $55 billion in 
1945. Then it dropped off for a year, to 
ascend again to the 1948 record. The 1949 
dip was due mostly to a decrease of nearly 
$3.7 billion, or nineteen per cent, in collec- 
tions of individual income taxes. Small 
decreases were recorded also in revenues 





Population, including armed forces overseas *. . 


National meome** ............ 
Gross national product ** . 


* As of July 1, in millions. 


Taxes provided ninety-five per cent of 
governmental revenue in 1949, with govern- 
mental services and other nontax revenue 
accounting for the remaining five per cent. 
Because of financial grants and tax sharing 
among the federal government, states and 
local governments, each level finally has 
for its own spending a different amount 
from what it collects directly in taxes and 
charges. Taking account of such transfers, 
the federal government had sixty-five per 
cent of all governmental revenue in 1949 
“for its own purposes,” the states thirteen 
per cent and local governments twenty- 
two per cent. 


Taxes on individual income provided 
twenty-nine per cent of the 1949 revenue, 
yielding $16,103,009,000. Most of this was 
collected by the federal government. The 
figure was almost nineteen per cent lower 
than that of 1948, reflecting a drop of 
twenty per cent in federal collections and 
strong increases in state collections. 


Sales and gross receipts taxes and cus- 
toms brought $12.6 billion, compared with 
$12.1 billion in 1948 and $5.7 billion in 
1942. This category included selected sales 
taxes, such as those on gasoline, liquor 
and cigarettes, as well as “general” sales 
taxes. Corporation income taxes provided 
$11.8 billion. This was fifteen per cent 
above the 1948 level, but about a quarter below 
the 1945 record figure for corporation taxes 
when the excess profits taxes were in effect. 
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from death and gift taxes and social insur- 
ance taxes. 


These decreases were largely offset by 
strong increases in yields from all other 
sources. Corporation income taxes were 
up $1.6 billion, or fifteen per cent; property 
taxes increased $0.7 billion, or twelve per 
cent; and other categories increased at rates 
ranging between four and fourteen per cent. 


The 1949 revenue was 134 per cent higher 
than that of 1942. However, this trend 
was accompanied by an increase in popula- 
tion and a faster tempo in the nation’s 
economy, measured by such standards as 
national income and gross national product. 
These changes may be summarized as follows: 


1949 1948 1945 1942 

149.2 146.6 139.6 134.7 

$216.8 $223.5 $182.7 $137.1 

peKgen 255.6 259.1 215.2 161.6 


** Calendar year, in billions. 





Property taxes made up a big element in 
revenue collected by local governments, pro- 
viding fifty-three per cent of their total. 
Property taxes totaled $6.8 billion, com- 
pared with $6.1 billion in 1948, and $4.5 
billion in 1942. Of these amounts states 
received less than $0.3 billion each year, 
local governments getting the rest. In 
addition to tax revenues, local governments 
received fiscal aid amounting to $3.7 billion, 
as well as $1.3 billion from charges and 
miscellaneous nontax revenues. Social in- 
surance taxes made up six per cent of total 
governmental revenues in 1949. Death and 
gift taxes and other minor taxes accounted 
for another five per cent. 


Changing Hands 


E. G. Grigsby has been appointed Assist- 
ant Deputy Commissioner (Permissive), Al- 
cohol Tax Unit, Bureau of Internal Revenue, 
effective August 1. He succeeds William 
H. Kennedy, who retired after thirty-seven 
years of service with the Bureau. Mr. Grigsby, 
a lawyer and accountant, has been in reve- 
nue work since 1912. For the past thirteen 
years he has been Technical Advisor to the 
Deputy Commissioner and previously was 
Head of the Audit Division of the Alcohol 
Tax Unit. 


Treaty with South Africa 


President Truman has submitted to the 
Senate for ratification a treaty between the 
(Continued on page 880) 
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Revenue Bill of 1950... 


Excess Profits Tax? 


Washington Tax Talk 





Congress 


Revenue Bill of 1950.—The Senate Finance 
Committee has adopted the President’s pro- 
posal for increased individual income taxes 
and corporate income taxes (for the last 
quarter of 1950 for individuals, changed to 
the last half of 1950 for corporations) sub- 
ject to the modifications shown below. For 
individuals, the present percentage reduc- 
tions from “tentative” tax would be removed. 
However, only one fourth of these reduc- 
tions would be removed in computing tax 
liabilities for 1950. Withholding would in- 
crease from fifteen to eighteen per cent 
beginning with October 1 of this year. It 
was agreed that the over-all ceiling on in- 
dividuals’ taxes would be increased from 
seventy-seven per cent to eighty-seven per 
cent. 

For 1950, the corporate normal tax would 
be twenty-three per cent and the surtax 
nineteen per cent. If the corporation has 
a fiscal year ending before July 1, 1950, the 
increased rates would not apply. The full 
rates (twenty-five per cent normal tax and 
twenty per cent surtax) would apply to 
those having fiscal years beginning after 
July 1, 1950. 

Individuals would not have to pay in- 
creased rates if their fiscal year ends prior 
to October 1, 1950. Where the fiscal year 
ends after October 1, 1950, the tax would 
be prorated. 

The committee has adopted two amend- 
ments, effective for taxable years beginning 
after December 31, 1938, with respect to 
the status of family partnerships for tax 
purposes. One of these provides that a 
person shall be recognized as a partner if 
he owns a Capital interest in a partnership 
in which capital is a material income-pro- 
ducing factor, whether or not such interest 
was derived by purchase or gift from any 
other person. The other provides for the 
reallocation of income among the members 
of a family partnership where the allocation 


Washington Tax Talk 


provided for by the partnership agreement 
does not substantially reflect the proportion- 
ate value of each member’s services and 
capital. 


Sige COMMITTEE took the following 


additional new action: 


(1) Instructed the staff to conduct a study 
with respect to the possibilities of levying 
a general sales tax and transactions tax. 


(2) Adopted an amendment pertaining to 
tax exemption of “spin-offs,” that is, reor- 
ganization distributions, to stockholders of 
participant corporations, of stock in another 
corporation without surrender of the old 
stock. 


(3) Adopted an amendment which would 
limit the applicability of capital gain treat- 
ment for gain attributable to stock options 
to cases where the option has been held 
two years. 

(4) Announced that it will write into the 
bill provisions to reduce taxes of officers 
and to exempt from taxes enlisted men 
serving in hostile areas. 


(5) Postponed consideration of the taxa- 
tion of cooperatives, mutual savings banks, 
and building and loan associations, but 
agreed to hold future hearings on the sub- 
ject of such taxation for 1951. 

(6) Adopted an administrative amendment 
allowing regulated investment companies 
to make their distributions seventy-five days 
after the close of the taxable year. 

(7) Approved the application, to personal 
holding company liquidation in 1951, of 
Code Section 112 (b) (7), which deals with 
the optional recognition of liquidation gain 
only to the extent of money or certain se- 
curities received. 

(8) Extended through December, 1951, 
the provisions of Code Sections 22 (b) (9) 
and (10) dealing with income from discharge 
of indebtedness. 

(9) Extended the transportation tax on 
persons and property to cover cases where 
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the tickets, for transportation beginning and 
ending in the United States, are purchased 
outside the United States. 


(10) Approved an amendment allowing 
all newspaper and periodical promotion ex- 
penses for circulation to be deducted or 
capitalized. 


(11) Provided for an accelerated amor- 
tization of five years for defense and se- 
curity facilities completed after December 
31, 1949, but payments would have to be 
made in five equal installments of twenty 
per cent. 


(12) Approved an exemption, from estate 
taxes, of insurance benefits where the value 
of the possibility of reverter is not more 
than five per cent of the value of the insur- 
ance policy at the time of death and the 
policy is not otherwise taxable. 


THER COMMITTEE ACTION with 
respect to each section of the Revenue 
Bill of 1950 (H. R. 8920) is outlined below: 


Sections 101-173—All proposed excise tax 
reductions have been rejected, but all of the 
excise tax increases and extensions have 
been accepted. In addition, a ten per cent 
manufacturer’s excise tax would be imposed 
on household deep-freeze units and on 
television sets. 


Section 201.—Taxation of interest element 
in life insurance proceeds paid in install- 
ments.—Rejected. 

Section 202.—Amortization of premium 
paid by dealers for tax-exempt bonds.— 
Approved, but the effective date would be 
changed to July 1, 1950. 


Section 203——Limitation of the eighty-five 
per cent credit of a parent corporation, on 
receipt of a property dividend from a sub- 
sidiary, to the basis of the property in the 
hands of the subsidiary.—Approved, but the 
effective date would be changed to the date 
of enactment of the bill. 


Section 204.—The provisions which would 
have extended percentage depletion to many 
new nonmetallic and other minerals have 
been eliminated, along with the increased 
allowance for coal (from five per cent to 
ten per cent). The base to which percent- 
age depletion applies would be broadened, 
however, to include the cost of transporting 
ores or minerals to the plant where ordi- 
nary treatment takes place. 

Section 205.—Repeal of exemption for divi- 
dends paid from pre-1913 appreciation.— 
Tentatively rejected. 

Section 206.—Taxation of earnings of a 
foreign subsidiary acquired by a domestic 
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corporation through liquidation or merger. 
—Rejected. 

Section 207—Taxation, as a dividend, of 
the indirect redemption of stock in a parent 
corporation through purchases of stock in 
the parent by its subsidiaries—Approved 
with the following amendments: (1) the 
provisions would be inapplicable to related 
corporations whose relationship is other 
than that of parent and subsidiary, and (2) 
the amendment would become effective on 
the date the bill is enacted. 


Section 208 —Tax-free redemption of stock 
to pay death taxes.—Approved, but the sev- 
enty per cent requirement would be eliminated. 

Section 209—Treatment of abandonment, 
of a capital asset, as a “sale or exchange.” 
—Rejected. 

Section 209.—Taxability, as ordinary in- 
come, a gain realized from the sale of a 
book or other artistic work, which is the 
product of the taxpayer’s personal efforts.— 
Approved, except as it applies to inven- 
tions and patents. 

Section 209.—Applicability of capital loss 
provisions to sales of business property.— 
Rejected. 

Section 209.—Reduction, from six to three 
months, of the holding period for determin- 
ing whether capital gain or loss in short- 
term or long-term.—Approved. 

Section 210—Preclusion of the use of 
“short” sales in such a way as to convert 
a short-term gain into a long-term gain, etc. 
—Approved. 

Section 211—Preclusion of the use of a 
“collapsible” corporation of convert ordi- 
nary business income into long-term capital 
gain.—Approved. 

Sections 212 and 213.—Taxation of capital 
gains derived from United States sources 
by nonresident aliens who are present in the 
United States—Approved. 

Section 214—Five-year carry-over and 
one-year carry-back of net operating losses. 
—Approved. 

Section 215.—Disallowance of amortization 
deduction for premiums on convertible bonds. 
—Approved. 

Section 216—Elimination of tax exemp- 
tion for United States employees in a pos- 
session.—Rejected. 

Section 217—Extension of United States 
income tax laws to Puerto Rico.—Approved. 

Section 218—Increase in corporate tax 
rates—Modified (1) to reflect the Presi- 
dent’s recommendations for a twenty-five 
per cent, rather than a twenty-one per cent, 

(Continued on page 885) 
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The Tax Liability of the Recipient 
of a Disallowed Business Deduction 


By CYRUS A. NEUMAN 


THE AUTHOR IS SPECIAL ATTORNEY IN THE CHIEF COUNSEL'S 
OFFICE, BUREAU OF INTERNAL REVENUE, NORTH CENTRAL 
DIVISION, DETROIT. THE VIEWS EXPRESSED ARE HIS OWN AND 
DO NOT NECESSARILY REPRESENT THE VIEWS OF THE BUREAU 


eer well-advised businessman is aware 
of the fact that he may accomplish sub- 
stantial tax savings by arranging his with- 
drawals of earnings from his business in 
such a way as to entitle the business entity to 
a deduction. Thus, it has become a familiar 
spectacle to see businessmen and assorted 
members of their families receiving regular 
payments from their business enterprises 
under the various headings of salary, rent, 
royalties and interest. These taxpayers and 
their counsel are, of course, cognizant of the 
possibility that the Commissioner may dis- 
allow in whole or in part the deductions 
taken by the business entity. If this eventu- 
ality materializes and the Commissioner pre- 
vails, either at the administrative or judicial 
level, a certain disappointment is inevitable; 
however, in such situations there frequently 
is a feeling that the taxpayer is, at least, no 
worse off than he would have been had the 
transaction never been planned, so that nothing, 
after all, has been lost. Often this feeling 
is justified. There are times, however, when 
such an attitude may indicate a rather serious 
oversight. In laying the groundwork for 
the deduction by the business entity of the 
particular payment involved, the recipient 
taxpayer will have included the payment 
in his own income as a matter of course. 


Disallowed Business Deduction 


Subsequently, when the deduction is dis- 
allowed and the entire plan frustrated, the 
recipient taxpayer may suddenly come to 
grips with a hitherto overlooked problem: 
What is the effect of the disallowance on 
his own tax liability? 


This problem will be considered in con- 
nection with the four major types of pay- 
ments usually involved: salary, rent, royalties 
and interest. 


Salary 


Salary issues arise most frequently in 
cases where the business entity is a corpo- 
ration and the taxpayer recipient is a share- 
holder and officer. To the extent that the 
taxpayer is successful in withdrawing earn- 
ings of the corporation in the form of salary, 
he is, of course, avoiding the so-called double 
taxation of corporate income and dividends. 
The Code limits the corporate deduction 
for salaries to an amount representing rea- 
sonable compensation for services actually 
rendered. Consequently, the Commissioner’s 
attack on a salary deduction need only be 
based on the position that a portion thereof 
is in excess of a reasonable amount. How- 
ever, since the purpose of an excessive salary 
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is usually to effectuate a deductible dividend, 
the assertion has frequently been made, and 
the courts in sustaining the Commissioner 
have often been moved to comment, that 
the excessive salary was nothing more than 
a dividend. 

Having gone to some pains to earmark 
the entire payment as salary, and to report 
it as such on his return, the taxpayer now 
finds it no longer necessary to insist that 
it was salary. Ordinarily, the reference to 
the payment as a dividend rather than as 
salary is of no significance to him, since 
the payment, whether dividend or salary, 
constitutes ordinary income. Suppose, how- 
ever, that the corporation had insufficient 
earnings and profits to render a dividend 
taxable. Or suppose that the corporation 
was dissolved during the taxable year so 
that a dividend might have been in com- 
plete liquidation and the gain, if any, taxable 
at capital gain rates. In such a case, the 
taxpayer belatedly realizes that the corpo- 
ration has accomplished no tax saving and 
he has personally paid taxes on a payment 
which would have been wholly or partially 
nontaxable had the excessive salary plan 
never been consummated. May he now 
obtain a refund of his own taxes and in 
effect wash out the entire transaction, either 
by establishing by his own, proof or by 
holding the Commissioner or the court to 
the theory that the disallowed portion of 
the deduction was not salary but was a 
dividend? 

As yet the courts have furnished no clear- 
cut answer to this question. Most of the 
pertinent decisions are of rather ancient 
vintage* and are generally unsatisfactory. 
However, a pattern of sorts is discernible. 


The taxpayer’s best chance appears to be 
to establish by independent proof that the 
excessive payment was in fact a dividend. 
The requisite proof would consist of evi- 
dence that the excessive portions of the 
salaries received by the various officers bore 
a close relationship to their respective stock- 
holdings.? This is the criterion adopted by 
Regulations 111, Section 29.23(a)-7.2 The 


1 This is because prior to 1936 dividends were 
exempt from normal tax; as a result occasions 
for litigating the point arose more frequently 
than at present. 

2 This position is presumably unavailable un- 
less there are two or more stockholder-officers 
who have received payments. 

* Regulations 111, Section 29.23(a)-7: ‘“. .. 
Thus, in the case of excessive payments by cor- 
Porations, if such payments correspond or bear 
a close relationship to stockholdings, and are 
found to be a distribution of earnings or profits, 
the excessive payments will be treated as a 
dividend... .”’ 
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cases, in a negative way, support this con- 
clusion.* It will be noted that the Regula- 
tions do not expressly apply unless there 
are sufficient earnings and profits available 
to render the dividend taxable. However, 
no limitation of this sort is indicated by the 
language of the cases. Furthermore, G. C. M. 
6952° implies, without expressly holding, 
that the result will be the same regardless 
of the presence or absence of surplus. This 
conclusion appears sound since, irrespective 
of the state of surplus, pro-rata payments 
by a corporation to its stockholders indicate 
an intention to distribute the corporate assets 
to their owners, rather than pay compensa- 
tion for services. 

The practical objection to this method of 
prooi is obvious. The corporation can hardly 
afford to distribute large salaries in exact 
ratio to stockholdings if it hopes to success- 
fully defend the deductions. Yet even where 
the disallowed salaries are actually calcu- 
lated in that manner, the taxpayer’s path 
is by no means free of difficulties. One pit- 
fall that awaits him arises in cases where 
the deduction issue is settled with the Com- 
missioner on the basis of a lump-sum dis- 
allowance from the salaries of all the officers, 
without any allocation to the salaries of 
each particular officer. In this situation the 
taxpayer will find it impossible to establish 
the exact portion of his own salary which 
has been disallowed as excessive and con- 
sequently constitutes a dividend.® 


Another and more serious difficulty con- 
fronting the taxpayer is the language en- 
countered in certain cases which could have 
been—but were not—decided solely on the 
ground that the payments were not in pro- 
portion to stockholdings. Instead the courts 
were moved to make such statements as 
the following: 


“Although the Treasury Department held 
that a part of the sum paid him should be 
accounted for by the company as a dividend, 
this does not alter the fact that plaintiff 
received it as salary. Having received it as 
salary, he was called upon to account for 
it as such in his return.” * (Italics supplied.) 


4 Bone v. U. 8., 1931 CCH { 9146, 46 F. (2d) 
1010 (DC Ga., 1931); Livingston v. U. 8., 1 ustc 
1395 (Ct. Cls., 1929); Alfred Fleischer, CCH 
Dec. 14,929(M), 4 TCM 1142 (1945), aff'd 47-1 
ustc { 9102, 158 F. (2d) 42 (CCA-8, 1946). Each 
case holds that the payments were salaries 
rather than dividends, primarily on the ground 
that the amounts of the payments bore no re- 
lationship to the stockholdings. 

5 CB VIII-2, p. 192. 

® Bone v. U. 8., footnote 4. 

7 Hayner v. U. 8., 1926 CCH { 7124 (Ct. Cls., 
1926). 
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“ 


as between the corporation and 
its officers the contract was good, the payments 
under it were received, not as dividends, but 
as salary. It was all properly returned and 
taxed as such.”* (Italics supplied.) 


“The decedent received those two amounts 
of $10,000 each as a part of a bonus or addi- 
tional salary for each of the years and they 
were income in the years in which received.’ 
(Italics supplied.) 


“In this case, the corporation on its books 
carried the payments to officers as salaries, 
and in its tax return reported them as salaries. 
The plaintiff, in his individual tax return, 
reported the payments to him as salary. He 
took the position before the Commissioner 
and the Board of Tax Appeals that the pay- 
ments were salaries, and that the salaries 
were in fact reasonable.” (Italics supplied.) 


It is true that in none of these cases was 
the taxpayer able to argue that the excessive 
salaries were in proportion to the stock- 
holdings. Nevertheless, the emphasis placed 
by the courts on the fact that both corpora- 
tion and taxpayer have previously recorded 
and reported the payments as salaries con- 
tains an ominous ring. There may lurk here 
a kind of quasi-estoppel.” 


If the payments are not in proportion to 
the stockholdings, may the taxpayer rely 
instead on the inconsistency of the Com- 
missioner in disallowing the salary deduc- 
tion to the corporation while insisting that 
as to the taxpayer it is nevertheless salary? 
Apparently he may not. Actually, there is 
no inconsistency where the corporate de- 
duction is disallowed merely on the ground 
that the payment exceeded an amount which 
would represent reasonable compensation; 
in such situations the Commissioner is ex- 


’U, 8. v. Snook et al., 1928 CCH D-8166, 24 
F. (2d) 844 (DC Ga., 1928). 

*Mary B. Brauer, CCH Dec. 2270, 6 BTA 
579, 582 (1927). 

10 Bone v. U. 8., footnote 4. 

11Compare Helvering v. Coleman-Gilbert As- 
sociates, 36-1 ustc { 9022, 296 U. S. 369 (1935): 
“The parties are not at liberty to say that their 
purpose was other or narrower than that which 
they formally set forth in the instrument under 
which their activities were conducted’’; Atlan- 
tic Refining Company v. U. 8., 42-2 ustc { 9675 
(Ct. Cls., 1942): taxpayer was bound by man- 
ner in which it recorded intercorporate trans- 
fer on its books; Sohmer and Company, Inc. v. 
U. 8., 49-2 ustc 9 9426 (DC N. Y., 1949): ‘“‘I 
see no good reason why the taxpayer should 
not be bound by the records which it has itself 
created’’; Titus v. U. 8., 45-2 usre { 9349, 150 
F. (2d) 508 (CCA-10, 1945); Matern v. Commis- 
sioner, 1932 CCH { 9526, 61 F. (2d) 663 (CCA-9, 
1932). There is no full-fledged estoppel, since 
there is no reliance by the Commissioner. 

2 Bone v. U. 8., footnote 4; U. 8. v. Snook 
et al., footnote 8; Alfred Fleischer, footnote 4; 


Disallowed Business Deduction 


pressing no opinion as to the character of 
the excess. Hence, it is not surprising to 
find the courts dismissing as irrelevant the 
Commissioner’s prior actions in dealing with 
the corporation.” On the other hand, where 
the Bureau representatives have previously 
asserted that the excessive payment con- 
stituted a dividend, their position in the 
taxpayer’s case may be considered incon- 
sistent. Here again, however, the courts 
have attached no significance to the Com- 
missioner’s prior actions. As pointed out in 
Livingston v. U. S., the taxpayer’s case is 
a fresh proceeding, with new parties, and 
if the evidence indicates that the payment 
in fact constituted salary, the Commissioner’s 
previous determination cannot convert it 
into something else.* This reasoning ap- 
pears sound, since the statutory basis for 
disallowance of the corporate deduction rests 
entirely on the unreasonable amount of the 
payment in relation to the services rendered; 
consequently, any reference to dividends in 
the Commissioner’s determination is unnec- 
essary surplusage and should not control. 

Is the taxpayer’s position improved if he 
can point to an actual court decision in 
which the disallowance of a portion of his 
corporation’s deduction was accompanied by 
a statement that the excess constituted a 
dividend? There are no cases squarely in 
point.* It is clear, however, that the taxpayer 
may not invoke the principle of res judicata, 
since the parties in the two proceedings are 
not the same. It would also appear that the 
doctrine of stare dectsis is not applicable to 
this situation for the reason that a prior 
decision disallowing a portion of the corpo- 
rate deduction would ordinarily be based 
on a finding that the payment exceeded rea- 
sonable compensation. Since such a finding 


Mary B. Brauer, footnote 9; Dean Palmer, CCH 
Dec. 12,598-A, BTA memo. op. (1942). 

131 ustc J 395 (Ct. Cls., 1929); accord. Hayner 
v. U. 8., footnote 7: ‘Although the Treasury 
Department held that a part of the sum paid 
him should be accounted for by the company 
as a dividend, this does not alter the fact that 
Plaintiff received it as salary.’’ See also Fon- 
taine Fox, CCH Dec. 8522, 30 BTA 451 (1934) 
where the taxpayer-officer failed to report the 
rental value of living quarters as income and 
the Commissioner described this addition to his 
income in the deficiency notice as a dividend; 
the board went so far as to hold that despite 
the Commissioner’s determination, the rental] 
value constituted compensation, fully taxable 
regardless of the state of the corporation’s 
surplus. 

%In Bone v. U. 8., footnote 4, a portion of 
the corporate salary deduction had been dis- 
allowed in a decision of the Board of Tax Ap- 
peals pursuant to a stipulation of deficiency 
by the parties; no reference to dividends was 
contained in the stipulation, however. 
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would suffice to satisfy the statute, any 
further findings or comments pertaining to 
dividends would be unnecessary to the deci- 
sion; they would be mere dicta and of no 
precedent value. In a closely analogous 
situation, where a salary payment received 
by a son from his father had been dis- 
allowed by the Commissioner as a business 
deduction, the son contended that the pay- 
ment constituted a nontaxable gift, citing 
various decisions in unrelated cases where 
such salaries had been disallowed on the 
ground that they were mere gifts. The Tax 
Court pointed out that such statements were 
by nature pure dicta, since they were in- 
variably unnecessary to the decision.” There 
appears no reason why the result should be 
different where the business entity is a cor- 
poration rather than an individual proprietor- 
ship and is the same corporation which 
employs the taxpayer whose income is in issue. 


It will be seen that generally the taxpayer 
can expect scant sympathy from the courts 
for his predicament. The general philosophy 
apparently is that having made his own bed 
he may now lie in it. Occasionally an isolated 
voice has been raised in his defense.* A 
more influential voice has also been heard 
on his behalf, but in barely audible tones: 
In 1928 the Second Circuit had occasion to 
utter a dictum on the subject. It stated 
clearly that it considered the disallowed 
salary involved in the case before it to be 
a dividend in the hands of the taxpayer- 
recipient, and it asserted that it would have 
held it to be taxable accordingly were it 
not for a technical defect in the taxpayer’s 
claim for refund. However, no reasons what- 
ever were offered, and the case is of dubious 
precedent value.” 

A somewhat different approach is required 
in the unusual case where the corporatfon 
is insolvent or is rendered insolvent by the 
payment of the excessive salary. Since the 
corporation will be unable to pay the tax 
deficiency arising from the disallowance of 
the salary deduction, the Commissioner will 
likely assert transferee liability against the 
taxpayer to the extent of the excessive por- 


tion of the salary.“ In this situation it is 
held that such part of the excess as is re- 
quired to satisfy the corporation’s tax lia- 
bility has reached the taxpayer impressed 
with a trust and does not constitute taxable 
income.” This doctrine is limited in its ap- 
plication, however. In Alfred Fleischer™ the 
same argument was apparently made™ and 
failed. The case indicates that mere im- 
pairment of corporate capital, as distinguished 
from actual insolvency, will not suffice; 
furthermore, the liability of the taxpayer 
must arise from the fact that he has re- 
ceived the transfer, rather than from the 
fact that he is a director or stockholder 
and hence subject to liabilty under state 
statutes. 

This discussion has heretofore been con- 
fined to salary payments made by corpo- 
rations to stockholders. The salary device 
is often useful to partners and individual 
proprietors as well. To the extent that a 
partner or individual proprietor makes de- 
ductible salary payments to a son, for ex- 
ample, he is in effect assigning and splitting 
his income and obtaining the benefit of 
lower tax brackets. When the Commis- 
sioner is successful in disallowing all or a 
part of the deduction, he frustrates the plan 
and reassigns the income to the father, or 
to the father’s partnership. However, the 
son will have already reported and paid tax 
on the salary as income, and unless he can 
obtain a refund, the family will pay two 
taxes on the same income. The son must 
argue that the excessive salary was in fact 
a nontaxable gift. In this.respect his posi- 
tion is somewhat better than that of the 
officer in the corporation-shareholder situa- 
tion. The gift argument is always applicable; 
the dividend contention, on the other hand, 
is of no aid unless the corporation has no 
earnings and profits or has been dissolved 
during the taxable year. 

The gift argument’s chances for success, 
however, are no brighter than those of the 
dividend contention. By analogy to the divi- 
dend cases, and also on the authority of a 
pertinent Tax Court decision,” it cannot be 





15 Stanley Wood, CCH Dec. 15,129, 6 TC 930 
(1946). 

16 Hakins v. U. S., 2 ustc 7 450, 36 F. (2d) 961 
(DC N. Y., 1930): ‘‘For the government to 
contend on the one hand that the corporation 
should not be allowed the deduction because 
the payments were not salaries, and on the 
other hand to insist that what she received 
should be taxable in the years received because 
it was salary, is to maintain an utterly incon- 
sistent and contradictory position’; Landen v. 
Allen, 1932 CCH { 9239 (DC Neb., 1932): de- 
cision for taxpayer without stating grounds 
See also Agnes V. Russell, CCH Dec. 11,257-C, 
BTA memo. op. (1940), where a disallowed 


salary payment was held to be a dividend for 
purposes of the dividend paid credit of a per- 
sonal holding company; but compare Albert 
Lachman, CCH Dec. 13,011(M), 1 TCM 655 
(1943). 

11 Winant v. Gardner, 1 ustc { 342, 29 F. (2d) 
836 (CCA-2, 1928). 

1% The excessive portion of the salary has 
been transferred without fair consideration. 

19 Hall C. Smith, CCH Dec. 16,531, 11 TC 174 
(1948). 

20 See footnote 4. 

21See Taxes—The Tax Magazine, November, 
1946, p. 1067. 

22 Stanley Wood, footnote 15. 
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assumed that the tax consequences to the 
recipient have been in any way determined 
by either previous statements by the Com- 
missioner or prior comments by a court to 
the effect that the excessive salary deduc- 
tion is not allowable to the business because 
it constitutes a gift. The son’s case is a 
new proceeding and he must go forward 
with evidence establishing that the disallowed 
payment was in fact intended as a gift.” 
Obviously, this burden is a heavy one, and 
generally it will be impossible to sustain. 
Conceivably, of course, a sufficiently favor- 
able set of facts may exist; for example, 
if the father has previously made annual 
birthday gifts to his son for many years 
in the form of deposits to the son’s savings 
account, and the salary payment is in the 
same amount as the prior gifts and in the 
form of a deposit to the son’s savings ac- 
count, the taxpayer would be reasonably 
sure to prevail. In the ordinary case, however, 
the fact that some services were rendered, 
that the son reported the entire payment 
as salary income, and that the business 
recorded the payment as salary expense on 
its books and deducted it as such on its 
return ™ will prove to be a combination 
much too formidable to overcome. Here, 
as in the corporation case, the taxpayer may 
with good reason regret his assumption that 
in claiming the excessive salary deduction 
he had nothing to lose. 


Rent 


Like salaries, rents are a useful device 
for siphoning off the earnings of a business 
at a low tax cost. Corporations which oc- 
cupy property, title to which is held by their 
stockholders, may pay out a portion of their 
earnings in the form of rent and avoid the 
so-called double taxation of dividends. Simi- 
larly, individual proprietors or partners who 
rent property from members of their families 
may, to the extent of the rent payments, 
split their incomes and achieve lower tax 
brackets. 


Also like salaries, rents paid from one 
related taxpayer to another are apt to be 
subjected to close scrutiny by the Commis- 
sioner. When a portion of the rent deduc- 
tion is disallowed to the tenant as excessive, 
the problem of the tax liability of the recipient 
taxpayer arises. If he is the shareholder 
of a corporation which has no earnings 
and profits or has dissolved during the tax- 
able year, he has paid taxes on a corporate 
distribution which may have been wholly 
or partially nontaxable had it been made 
without the attached label of rent. If the 
landlord-taxpayer happens to be the parent 
corporation of the tenant-subsidiary, it will 
have paid taxes on a distribution which 
without the rent characterization would have 
been taxable only to the extent of fifteen per 
cent, even though the subsidiary had ample 
earnings and profits.~ If the tenant is a 
partner or individual proprietor, the land- 
lord member of the family has likewise 
paid taxes on a distribution which without 
the rent description would have constituted a 
nontaxable gift.* 


In these situations the landlord’s possi- 
bilities for obtaining a refund are as yet 
largely untested. Rent deductions must qualify 
under Section 23(a) as ordinary and neces- 
sary expenses, and must constitute “rentals 
or other payments required to be made as 
a condition to the continued use or posses- 
sion, for purposes of the trade or business, 
of property to which the taxpayer has not 
taken or is not taking title or in which he 
has no equity.” It will be noted that the 
statute contains no express limitation to a 
“reasonable” amount, similar to that per- 
taining to salaries. However, in Greenspun 
v. Commissioner,” the Fifth Circuit held that 
rent deductions may not be excessive or 
unreasonable, and it subsequently reaffirmed 
this principle in Limericks v. Commissioner.* 
Recently, the Sixth Circuit has also held 
that ordinary and necessary expenses are 
limited to reasonable amounts, citing the 
Limericks case as an example of this doc- 





23 Stanley Wood, footnote 15. 

24 Compare the cases involving semigratuitous 
bonuses paid by corporations to employees in 
recognition of past services (such as Bogardus 
v. Commissioner, 37-2 ustc { 9534, 302 U. S. 34 
(1937); Noel v. Parrott, 1 ustc { 184, 15 F. (2d) 
669 (CCA-4, 1926); Willkie v. Commissioner, 
42-1 ustc 9470, 127 F. (2d) 953 (CCA-6, 1942); 
Nickelsburg v. Commissioner, 46-1 ustc { 9209, 
154 F. (2d) 70 (CCA-2, 1946); Michael Laurie, 
CCH Dec. 16,774, 12 TC 86 (1949); and cases 
collected therein). Although the failure of 
the corporation to treat the payment as com- 
pensation on its books and return does not 
preclude the Commissioner from taxing it as 
compensation to the employee, there has never 
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been a case where the employee established 
that the payment was a gift despite the cor- 
poration’s treatment of it as compensation on 
its books and _ return. Compare Louise K. 
Aprill, CCH Dec. 17,275, 13 TC 707 (1949); W. D. 
Haden, CCH Dec. 13,608(M), 2 TCM 1029 (1946), 
where the payments were to the widow of an 
employee, the widow having rendered no 
services. 

25 Code Section 26(b). 

7% Or a capital contribution if the landlord 
is a corporation. 

146-2 ustc 79329, 156 F. (2d) 917 (CCA-5, 
1946). 

2848-1 ustc { 9146, 165 F. (2d) 483 (CCA-5, 
1948). 
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trine as it applies to rents.” Under these 
cases the landlord’s chances for obtaining 
a refund are dim. Rents are placed in the 
same category as salaries; consequently, when 
the Commissioner determines that a portion 
of the rent deduction should be disallowed 
the business as unreasonable, any additional 
assertion that the excess constituted a divi- 
dend or a gift would appear to be unneces- 
sary surplusage and of no aid to the landlord 
in his suit for refund. Likewise, a statement 
by a court to the effect that the excess was 
a disguised dividend or gift would also 
appear to be mere dicta and of no precedent 
value in the landlord’s case. Thus, the por- 
tion of the rent deduction which has been 
disallowed as excessive will nevertheless 
constitute rent income in the hands of the 
landlord,” unless the latter can prove other- 
wise. The possibilities of establishing by 
independent evidence that the payment was 
something other than rent appear to be 
hopeless. In addition to the recording of 
the payment on the tenant’s books as rent, 
its deduction as rent by the tenant on its 
return, and its inclusion as rent income on 
the landlord’s return, there will generally 
be further obstacles in the form of leases, 
contracts, resolutions and the like which 
will conclusively stamp the payment as rent. 


The Tax Court, on the other hand, has 
taken a position on rent deductions which 
is squarely opposed to that of the Fifth 
and Sixth Circuits and which may lead to 
an entirely different result in the issue here 
involved. In Stanley Imerman,™ the Tax 
Court expressly held that rents need not 
be reasonable in amount to be deductible. 
According to the court, the only require- 
ment of the statute is that the payments 
actually be payments of rent rather than 
something other than rent. Hence, where 
the rent was previously fixed in a so-called 
arm’s length transaction,” it was held de- 
ductible regardless of the fact that in the 
taxable years the percentage arrangement 
caused the rent to soar to unprecedented 
heights. The court further indicated that 
before it can look behind the rent label the 
Commissioner must previously have made 
a determination that a portion of the rent 


2° Lincoln Electric Company v. Commissioner, 
49-2 ustc { 9388, 176 F. (2d) 815 (CA-6, 1949). 

% M. Greenspun, CCH Dec. 16,525(M), 7 TCM 
509 (1948), on remand from the Fifth Circuit 
in Greenspun v. Commissioner, footnote 27. 

% CCH Dec. 15,429, 7 TC 1030 (1946). 

% The parties were mother and son. 

33 Limericks, Inc., CCH Dec. 15,466, 7 TC 
1129 (1946); Charlie’s Cafe Exceptionale, Inc., 
CCH Dec. 15,579(M), 6 TCM 32 (1947); Iron 
City Industrial Cleaning Corporation, CCH 


payments were in fact or in character some- 
thing other than rent. 

The Imerman case was a decision by the 
full bench of the Tax Court, the first and 
last such decision on the point in some 
twenty years. Subsequent decisions on rent 
deductions by individual judges have ren- 
dered careful lip service to its doctrine. 
Where the Commissioner is sustained, the 
opinions point out that the Commissioner 
has determined that a portion of the rent 
constituted a dividend or distribution of 
profits, and the court finds accordingly; * 
where the Commissioner has failed to make 
such a determination, the taxpayer has pre- 
vailed.* Ironically, the decisions invariably 
turn on whether the rent is in fact reason- 
able, the test expressly rejected by the 
Imerman case; yet the Imerman doctrine is 
on the surface steadfastly adhered to. The 
Tax Court’s insistence on a finding by the 
Commissioner that a portion of the rent 
constitutes a dividend or gift seems strange; 
the element of surprise without such a deter- 
mination is entirely lacking, inasmuch as 
the disallowance itself fully apprises the 
taxpayer of the issue involved. It is con- 
ceivable, therefore, that the Tax Court would 
like to force the Commissioner to take a 
position with respect to a gift or dividend 
with the intention of holding him to it in 
the event that the rent is disallowed and 
the tax effect on the landlord is later liti- 
gated. Similarly, the Jmerman principle that 
only payments which are not in fact rent 
are nondeductible would make a court’s 
finding that the excessive rent is a dividend 
or gift a necessary element of the decision 
and hence not mere dicta when relied upon 
by the landlord in the subsequent proceeding. 


It remains to be seen whether the Tax 
Court intends the Jmerman case and its sub- 
sequent standard-bearers to carry these im- 
plications. At any rate, the landlord’s chances 
appear considerably brighter in the Tax 
Court than in other forums. Unfortunately 
for the landlord-taxpayer, the Tax Court 
has no jurisdiction over his claim for refund 
unless the Commissioner has determined a 
deficiency against him on another point for 
the same taxable year, a rare coincidence 
at best. Furthermore, even if the landlord 





Dec. 16,143(M), 6 TCM 1237 (1947); Robinson 
Truck Lines, Inc., CCH Dec. 17,229(M), 8 TCM 
892 (1949);. C. EH. Hightower, CCH Dec. 
17,310(M), 8 TCM 1003 (1949); but compare 
Currier Farms, Inc., CCH Dec. 16,617(M), 7 
TCM 677 (1948), and George Manos, CCH Dec. 
17,316(M), 8 TCM 1025 (1949) (the latter a net- 
worth case where the Commissioner made no 
determination as to deductions). 

% Henry G. Bender, CCH Dec. 15,762(M), 
6 TCM 421 (1947). 
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is able to litigate in the Tax Court, and 
wins on the basis of a prior Tax Court 
decision against the tenant holding the ex- 
cessive rent to be a dividend or gift, a re- 
viewing circuit court will be free to ignore 
or find erroneous such prior holding. 


Royalties 


Royalties paid for the use of patents by 
a corporation to a shareholder, or by an 
individual proprietor or partner to a member 
of his family, offer the same tax saving as 
rent and salaries and create the same prob- 
lems in connection with the tax liability 
of the recipient. The deductibility of royal- 
ties is governed by the same statutory language 
as rents; they must be ordinary and neces- 
sary expenses and must constitute “rentals 
or other payments required to be made as 
a condition to the continued use .. . of 
property.” Presumably, therefore, the same 
considerations which are applicable to the 
recipient taxpayer’s liability in the case of 
rent control here. However, nothing similar 
to the Jmerman case has appeared in the roy- 
alty field. In Ingle Coal Corporation® and 
Granberg Equipment, Inc." the Commissioner 
succeeded in disallowing the entire royalty de- 
duction, so that the question of reasonable- 
ness was not presented. On the other hand, 
in Lacene Manufacturing Corporation,* the 
Commissioner disallowed only that portion 
of the royalties which he deemed excessive, 
and the court decided the case solely on 
the ground of reasonableness. However, 
the court emphasized that the question of 
reasonableness had been stipulated as the 
issue by the parties, and in any event the 
possible repercussions on the tax liability 
of the recipient were not involved since the 
latter was tax exempt. A more significant 
decision is the recent case of Heatbath Cor- 
poration.” There, the Commissioner disallowed 
the entire royalty deduction, but there is no 
indication that he made a determination 
that the royalties were in fact a distribution 
of profits, as required by the Jmerman case. 
The court nevertheless disallowed a portion 
of the royalties, and, continuing to disre- 
gard the Jmerman case, it used the test of 


33 See, e. g., Denholm & McKay Realty Com- 
pany v. Commissioner, 44-1 ustc { 9141, 139 F. 
(2d) 545 (CCA-1, 1944), rev’g CCH Dec. 
12,820-F, BTA memo. op. (1942). An earlier 
Board of Tax Appeals decision had held a pay- 
ment from a tenant to the landlord corpora- 
tion’s stockholders to constitute a deductible 
rent payment to the tenant. The Commis- 
sioner thereupon included the payments in 
the landlord-corporation’s income as rent. The 
Tax Court sustained the Commissioner, rely- 
ing on the previous Board of Tax Appeals 
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reasonableness and made no effort to label 
the excess as a dividend. Although no reason 
appears why the law of royalty deductions 
should differ from that of rent deductions, 
the Tax Court, perhaps unintentionally, 
seems to have made a distinction which 
appears to leave little hope to the recipient 
taxpayer in his pursuit of a refund. 


Interest 


In the case of interest, the Internal Reve- 
nue Code permits the deduction of “all 
interest,” ” without limitation to ordinary 
and necessary business expenses. The Com- 
missioner’s attack, therefore, is generally 
leveled against the entire deduction, on the 
ground that no valid indebtedness exists 
and that the payment is a dividend (if paid 
by a corporation on a debenture) or a gift 
(if paid by a partner or individual proprietor 
on a note). Since the characterization of 
the payment as something other than in- 
terest will be a fully necessary part of the 
Commissioner’s determination and of any 
court decision which sustains him, the 
recipient taxpayer might appear to be reason- 
ably sure that the payment must accord- 
ingly be treated in his hands as a gift or 
dividend, as the case may be. There are 
indications, however, that here, too, trouble 
awaits. In a pair of companion cases, the 
Board of Tax Appeals considered both sides 
of an interest issue and reached two entirely 
inconsistent results; although the deduction 
case was tried subsequent to the income 
case, the reverse of the problem here pre- 
sented, the result should give the taxpayer 
pause. The two Klein cases“ involved an 
annuity purchased by Florence Klein from her 
brother, Edwin. In the first case the Board 
of Tax Appeals held that the amount re- 
ceived by Florence each year represented 
in part a return of her capital and in part 
“discount,” the latter constituting taxable 
income. Yet, when Edwin subsequently 
sought interest deductions of the latter 
amounts, the Board denied the deductions 
on the merits, dismissing the prior case with 
the remark that: “The fact that it is taxable 
to the recipient does not necessarily deter- 


holding. The First Circuit reversed, holding 
on the merits that the payments did not have 
the character of rent and dismissing the earlier 
Board of Tax Appeals decision as erroneous. 

36 CCH Dec. 16,469, 10 TC 1199 (1948). 

37 CCH Dec. 16,646, 11 TC 704 (1948). 

% CCH Dec. 13,942(M), 3 TCM 473 (1944). 

8° CCH Dec. 17,510, 14 TC 332 (1950). 

4° Code Section 23(b). 

41 Florence L. Klein, CCH Dec. 2283, 6 BTA 
617 (1927); Hdwin M. Klein, CCH Dec. 8832, 
31 BTA 910 (1934). 
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mine that it is deductible interest paid by 
the petitioners herein.” Another case of 
this nature is Universal Oil Products Com- 
pany v. Campbell® There the government 
had previously found that debentures issued 
by the taxpayer corporation were equity 
securities rather than certificates of indebt- 
edness; accordingly, interest deductions were 
disallowed in a prior year, and the corpora- 
tion had thereafter made no further effort 
to claim such deductions. However, when 
the corporation subsequently received back 
some of the debentures in settlement of a 
lawsuit for patent infringement, the govern- 
ment took the position that the transaction 
reduced the indebtedness of the corporation 
and therefore gave rise to taxable income. 
The court decided the case for the taxpayer, 
but did so strictly on the merits, holding 
that the debentures were in fact equity 
securities. Still another case of this type 
is Howell v. Commissioner,® where the Com- 
missioner determined and the Tax Court held 
that an interest payment from the taxpayer- 
stockholder to his controlled corporation 
was not deductible, for the reason that no 
valid obligation to pay such interest existed. 
On recomputation and on a motion for re- 
hearing, the Tax Court refused to consider 
the taxpayer’s contention that if his pay- 
ment to the corporation was not interest it 
must have been a contribution to capital 
with a resultant increase in the basis of his 
stock (and reduced gain on the liquidation 
which occurred later in the same year). 
Here, however, the Fifth Circuit came to 
the taxpayer’s rescue, insisting that the in- 
terest transaction be treated with consistency 
to the end and holding, accordingly, that the 
disallowed interest payment must be deemed 
to constitute a contribution to corporate capital. 
Even this decision was by a divided court, 
however, and the statement in the dissent- 
ing opinion that “having put the shoe on, 
he must wear it though it pinches” is a 
rather ominous one for taxpayers. 


Statute of Limitations 


Not the least of the recipient taxpayer’s 
problems is the statute of limitations. The 
time for filing his claim for refund will ordi- 
narily expire three years after he files his 
return. The statute of limitations against 
the Commissioner’s disallowance of the 
business deduction will likewise expire 








4250-1 ustc 9260, 181 F. (2d) 451 (CA-7, 
1950). 

4847-1 ustc { 9271, 162 F. (2d) 316 (CCA-5, 
1947). 

#‘*(b) Circumstances of Adjustment—When 
a determination under the income tax laws— 
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of an item which was erroneously included in 
the gross income of the taxpayer for another 
taxable year or in the gross income of a re- 
lated taxpayer... .”’ 


three years from the date of the filing of 
the business return for the same year. The 
Commissioner frequently will not issue the 
deficiency notice to the business entity or 
obtain its waiver until shortly before the 
three-year period expires. Thus, unless the 
recipient taxpayer’s problem is recognized 
in advance, it is quite likely to pass un- 
noticed until it is too late to take action. 


It should also be noted that Section 3801 
of the Code will not toll the statute in these 
situations. Even assuming that the Com- 
missioner’s position on the refund claim is 
“inconsistent” with his position in the busi- 
ness deduction case within the meaning of 
the statute, the recipient taxpayer’s relation- 
ship to the business does not qualify him as 
a “related taxpayer,” except in cases where 
a husband is an individual proprietor and 
his wife receives the payments, or where 
payments of rent, royalties or interest are 
made by a family partnership to one of the 
partners. Even there, however, Section 
3801 (b) (1),“ the only section conceivably 
applicable, refers to items erroneously in- 
cluded in the income of the related taxpayer 
(here the wife or partner), the “inclusion” 
of which in the gross income of the business 
is subsequently required by a court. It is 
not likely that the disallowance of a deduc- 
tion to the business is equivalent to “inclu- 
sion” of an item in its “gross income,” or 
is the same “item” which has been errone- 
ously included in income by the wife or partner. 


Conclusion 


It is apparent that the difficulties facing 
the recipient taxpayer in the situations here 
discussed are rather severe. Furthermore, 
any attempt at arranging the facts in ad- 
vance so as to support the later contention 
that the payment was merely a dividend 
or gift will jeopardize the defense of the 
business deduction which, after all, is the 
prime consideration. The important point, 
however, is that the implications of the pos- 
sible disallowance of the deduction be grasped. 
If the risk of disallowance and its effect on 
the tax liability of the recipient are properly 
considered and weighed against the poten- 
tial tax benefit to be derived from the deduc- 
tion, the taxpayer can, at least, make an 
intelligent and informed decision. 


[The End] 


“‘(1) Requires the inclusion in gross income 
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STATE TAXATION 
OF FOREIGN CORPORATIONS 


By EDWARD ROESKEN 


Member of the New Jersey Bar 


PERHAPS THE QUESTION ‘‘TO QUALIFY OR NOT TO 
QUALIFY?” IS NOT SO MUCH OF A PROBLEM NOW 


= RENDS in recent years, with relation to 
the taxes which must be paid by an 
unlicensed foreign corporation carrying on 
interstate commerce only with respect to a 
state, have gone far in many states to place 
such a corporation in a position where it is 
subject to practically the same annual taxes 
as a corporation doing business within the 
state. These trends have manifested them- 
selves in court decisions, statutes and 
regulations. 


In some states, these trends have been so 
effective in obliterating differences in tax 
liability between unlicensed and _ licensed 
foreign corporations that counsel for un- 
licensed corporations have on many occasions 
in recent years suggested that such un- 
licensed corporations become licensed, even 
though they are not technically subject to 
such qualification, so that they will be placed 
on the same footing as qualified companies— 
taxwise and otherwise. 


Twenty or more years ago, the line of 
demarcation as to state tax liability was 
rather sharply drawn between an unlicensed 
and a licensed or qualified foreign corpo- 
ration. Then, the liability of an unlicensed 
company engaged in furthering interstate 
commerce only was generally regarded as 
limited to the payment of local property 
taxes on real estate and tangible personal 
property. Today, however, due to the trends 
mentioned, there are states, presently to be 
considered, in which licensed and unlicensed 
foreign corporations may be found subject 
to the same types of taxes. The pre-existing 
clear-cut line of demarcation may be said 
to have virtually disappeared. 


State Taxation of Foreign Corporations 


Necessity of Qualification 


The old rules regarding the necessity of 
licensing or qualifying a foreign corporation 
as such, laid down by the courts in deciding 
whether a corporation was “doing business” 
or not from this standpoint, have remained 
static. A gradual change has, however, been 
taking place in the field of state taxation, 
tending to subject unlicensed or unqualified 
companies to the same tax requirements as 
licensed or qualified corporations. 


This situation has come about because of 
the infrequent occasions on which “doing 
business” cases involving the necessity of 
qualification have been taken to the Supreme 
Court of the United States during the past 
two decades. Strictly speaking, there has 
been only one such case before that Court 
in the last twenty years. This was Union 
Brokerage Company v. Jensen et al., 322 U. S. 
202, 64 S. Ct. 967 (May, 1944). 


Today “doing business” questions re- 
lating to the necessity of qualification are, 
therefore, still resolved by counsel according 
to rules which in their application to this 
field have not come before the Supreme 
Court for review in recent years; many of 
these rules stem from that Court’s decisions of 
the 1920’s and earlier years. In view of the 
fact that the Supreme Court of the United 
States has not been called upon to review 
“doing business” cases from the qualification 
standpoint recently, counsel, when faced 
with such qualification “doing business” 
questions, have found no occasion to depart 
from the rules laid down many years ago, 
even though these rules, as applied to state 
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tax “doing business” situations, have under- 
gone a marked revision by the Supreme 
Court. 


State Tax Liability 


During the past two decades there have 
been a number of cases taken to the Supreme 
Court involving the state tax liability of 
foreign corporations, qualified and unquali- 
fied. Decisions of that Court, especially 
during the past fifteen years, have had the 
effect of enlarging the areas in which state 
taxes may operate, where interstate com- 
merce is concerned. As a result, the older 
rules exempting from state taxation foreign 
corporations engaged in interstate commerce, 
which stem from Supreme Court decisions 
rendered shortly before and during the 
1920’s, although still relied upon in solving 
questions concerned with the necessity of 
qualification of corporations, are given little 
weight today in the determination of state 
tax liability of foreign corporations. “Inter- 
state business must pay its way’—an ex- 
pression employed by the Supreme Court 
as far back as 1918 in Postal Telegraph Cable 
Company v. City of Richmond, 249 U. S. 252, 
in connection with the taxation of a corpo- 
ration engaged in both interstate and local 
business—is a phrase which is being used 
more and more in decisions of the state and 
federal courts. 


Income Taxes 


It is in the field of state corporation in- 
come taxes, including net income taxes in 
the nature of franchise taxes, that the 
greatest rapprochement looking toward uni- 
formity in the taxation of unqualified and 
qualified corporations has taken place. 


As late as 1936 the Supreme Court,, in 
speaking of the California bank and corpo- 
ration franchise tax which is based on net 
income derived from within the state, observed: 


“A foreign corporation whose sole busi- 
ness in California is interstate and foreign 
commerce cannot be subjected to the tax in 
question.” 


Since that time several states have firmly 
imbedded in their corporate income tax laws 
the proposition that a foreign corporation, 
although doing business within the state 
solely in furtherance of interstate or foreign 
commerce, may nevertheless be taxed. 


California, faced with the quoted state- 
ment that its Bank and Corporation Fran- 
chise Tax Act could not be employed: to 
reach such corporations, enacted the Corpo- 
ration Income Tax Act of 1937, which im- 





poses a tax upon net income derived from 
sources within the state and contains a 
provision (Section 3) that: 


“Income from within sources within this 
state includes income from tangible or in- 
tangible property located or having a situs 
in this state and income from any activities 
carried on in this state, regardless of whether 
carried on in intrastate, interstate or foreign 
commerce.” 


After several years, litigation involving 
this act resulted in its being upheld by the 
California courts. An appeal filed in the 
Supreme Court of the United States was 
disposed of on June 10, 1946, by the granting 
of a motion to affirm the judgment of the 
state’s highest court. 


Minnesota, a few years earlier, had pro- 
vided in its Income Tax Law, Chapter 405, 
Laws of 1933, that the law should be ap- 
plicable to domestic and foreign corporations, 
not otherwise taxable, “which own property 
within this state or whose business during 
the taxable year consists exclusively of foreign 
commerce, interstate commerce, or both.” 


Influenced by the examples of Minnesota 
and California, the states of Arkansas, Colo- 
rado and Georgia have likewise enlarged the 
scope of their corporation income tax statutes. 
Arkansas, in 1947, provided for collection of 
a tax on a corporation’s income from property 
owned and business conducted in the state, 
“whether or not the corporation is qualified 
to do business in the state and whether or 
not the business is interstate commerce.” 
(Act No. 135.) Colorado first expanded its 
provisions in 1947 as a temporary measure, 
but gave permanent effect to them in 1949. 


In 1950, Georgia extended its law to apply 
to the entire net income of every corporation, 
foreign or domestic, owning property or 
doing business in the state, and stated that 
a corporation would be deemed to be doing 
business within the state if engaged there 
“in any activities or transactions for the 
purpose of financial profit or gain, whether 
or not such corporation qualifies to do 
business in this state and whether or not it 
maintains an office or place of doing busi- 
ness within this state, and whether or not 
any such activity or transaction is connected 


with interstate or foreign commerce.” (House 
Bill 1033.) 


Important Pending Case 


Since 1942, Connecticut has been engaged 
in an effort to collect its income or franchise 
tax from a qualified foreign interstate truck- 
ing corporation which had engaged only in 
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interstate commerce with respect to Con- 
necticut. Litigation to restrain the collection 
of the tax was instituted in the federal court 
by the corporation, and an injunction ws 
obtained. After reaching the Supreme Court 
of the United States, it was remanded, with 
directions to secure an expression of the 
highest Connecticut court as to its inter- 
pretation of the statute imposing the tax. 
A collateral action, so instituted, resulted in 
the upholding of the law by Connecticut’s 
highest court, which left the question of any 
violation of the federal Constitution to be 
resolved by the federal courts. After further 
proceedings in the orginal federal district 
court (which refused to dissolve its injunc- 
tion against the collection of the tax), fol- 
lowed by a judgment of the United States 
Court of Appeals for the Second Circuit 
(which reversed the district court because it 
could find no reason to vary its own previous 
conclusion that the tax was not to be re- 
garded as violating the due-process clause of 
the Fourteenth Amendment), the litigation 
now proceeds for the second time to the 
Supreme Court of the United States, where 
a decision may be expected during the 
October, 1950 term. If that Court upholds 
the imposition of the tax, such action would 
doubtless give added impetus to the trend 
throughout the other twenty-eight states 
which impose corporate income taxes, so as 
to increase the number seeking to levy upon 
receipts from interstate commerce. The liti- 
gation is presently entitled Spector Motor 
Service, Inc. v. O’Connor. 


Sales and Use Taxes 


In the middle 1930’s, when retail sales 
taxes, now levied by twenty-seven states, 
were first imposed, it was generally assumed 
that this type of tax was not applicable to 
transactions involving shipments either into 
or out of a state. 


This view was overturned in 1940, as far 
as transactions involving shipments into a 
state were concerned, by the decision of the 
Supreme Court in McGoldrick v. Berwind- 
White Coal Mining Company, 1 CCH STATE 
Tax CASEs ¥ 532, 309 U. S. 33 and com- 
panion cases. In the McGoldrick case, it was 
held that the New York City retail sales 
tax applied where contracts of sale were 
made in the city or purchase orders were 
obtained in the city and followed by ship- 
ments from outside the state and delivery in 
the city, the vendor having either an office 
or a representative in the city. The tax was 
regarded as conditioned upon a local activity 
—such as delivery of goods within the 
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jurisdiction, upon their purchase for con- 
sumption—which, apart from its effect on 
interstate commerce, was subject to the 
taxing power. The tax was viewed as 
neither discriminating against nor obstructing 
interstate commerce. 


In the ten years since this decision was 
handed down, many ot the states which 
impose sales or use taxes have adopted 
regulations which look to foreign corpo- 
rations, whether qualified or not, for the 
collection of either sales or use taxes upon 
transactions involving the shipment of goods 
across state lines and delivery to the customer 
within the state. 


Collection of Use Taxes 


There are at least ten states in which a 
foreign corporation engaged in furthering 
interstate commerce must collect either the 
sales or the use tax, under circumstances where 
it does little more than merely solicit orders 
in the state, which are filled by shipment of 
the goods across state lines to the customer 
from a point without the state. 


For instance, in Iowa, for purposes of the 
use tax, a “retailer maintaining a place of 
business in this state” is one “having or 
maintaining within this state, directly or by 
a subsidiary, an office, distribution house, 
sales house, warehouse, or other place of 
business, or any agent operating within this 
state under the authority of the retailer or 
its subsidiary, irrespective of whether such 
place of business or agent is located here 
permanently or temporarily, or whether such 
retailer or subsidiary is admitted to do busi- 
ness within this state pursuant to Chapter 
494.” (Code Section 423.1(6).) The col- 
lection of the Iowa use tax under this section 
was upheld by the Supreme Court of the 
United States in 1944 in General Trading 
Company v. State Tax Commission, 1 CCH 
State TAx Cases 7564, 322 U. S. 335, 
under circumstances where an unlicensed 
foreign corporation was merely soliciting 
orders in Iowa through traveling salesmen. 


This decision went far to draw an un- 
licensed foreign corporation within a state’s 
jurisdiction and to make it a collection agent 
for the state to the same extent to which a 
qualified foreign corporation is required to 
report and collect the tax by reason of its 
intrastate activities. Other states in which 
endeavor has been made to encompass an 
unlicensed foreign corporation under com- 
parable circumstances are Alabama, Colo- 
rado, Kansas, North Carolina, South Dakota, 
Utah, Washington and Wyoming. 
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Twenty-three of the twenty-seven states 
which impose sales taxes also impose use 
taxes. In twelve of the states which im- 
pose use taxes, if the seller does not collect 
either the sales or the use tax upon a trans- 
action involving shipment of goods across 
state lines into the taxing state, the pur- 
chaser is called upon to report and pay the 
use tax. Frequently, where the seller is not 
licensed to do business as a foreign corpo- 
ration and has no local agent or place of 
business so as to be required to collect the 
use tax, the local purchaser, in order to 
be relieved of the necessity of reporting 
and paying the use tax, will endeavor to pre- 
vail upon the seller to add the use tax to 
the invoice and report and pay the tax. The 
seller is thus required to decide whether 
to comply with the use tax requirements 
by registering as a seller. 


Other Taxes and Reports 


There are various additional taxes and 
reports which are in practice required equally 
from licensed and unlicensed foreign cor- 
porations which come within a state’s juris- 
diction. These include ad valorem property 
tax returns and taxes, returns of information 
at the source and the collection and report- 
ing of taxes withheld at the source. Two 
other types of requirements, in connection 
with which both unlicensed and licensed 
companies would be on a parity as far as 
compliance is concerned, are those relating 
to unemployment insurance contributions 
and workmen’s compensation requirements. 
All of the states have provisions for ad 
valorem property taxes, unemployment in- 
surance and workmen’s compensation. Re- 
turns of information at the source are called 
for in thirty states and withholding at the 
source is provided for in nine of these states. 


Inasmuch as ad valorem or property taxes 
are levied against the property itself, the 
status of a corporate owner either as a 
qualified or as an unqualified foreign cor- 
poration has no bearing whatever upon lia- 
bility to taxation. Where real property or 
tangible personal property is under consid- 
eration, the physical location of the property 
within a state at the time of assessment 
determines taxability. Here, licensed and 
unlicensed. foreign corporations find them- 
selves uniformly taxable as to such real 
estate and tangible personal property which 
may be owned within a taxing jurisdiction. 

In those states which impose property 
taxes upon intangibles according to a situs 
acquired by such intangibles due to activi- 
ties of the owner carried on within the 
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taxing state, there would be no test applied 
as to whether qualification had been effected 
or not, and, as a result, both licensed and 
unlicensed corporations—to the extent that 
their intangibles had acquired a situs as a 
result of business activities carried on within 
the state—would be taxable in the same way 
and to the same extent. There have been 
three principal variations in this field: the 
taxation of intangibles by more and more 
states in recent years; the development of 
the theory that the situs of such property 
arises out of business done locally; and the 
segregation of such intangibles in most 
states so as to be subject to state, rather 
than local, levy. Actually, however, the two 
types of foreign corporations, licensed and 
unlicensed, have long been uniformly liable 
to property taxes. 


Massachusetts, in 1949, by the enactment 
of Chapter 732, provided in effect that un- 
licensed foreign corporations, in order to 
obtain the property tax exemptions previ- 
ously available to them, must first appoint 
the Commissioner of Corporations and Tax- 
ation as their attorney for service of process 
upon them. This appointment normally 
forms a part of the procedure followed in 
qualifying a foreign corporation to do busi- 
ness in the state. Where such an appoint- 
ment has been made, either separately by an 
unqualified foreign corporation or as a part 
of the qualification of a company, the prop- 
erty of a business corporation, other than 
real estate, poles, underground conduits, 
wires and pipes and machinery used in the 
conduct of the business, is exempted, and 
property of foreign manufacturing corpora- 
tions, other than real estate, poles, under- 
ground conduits, wires and pipes, is exempted. 


Where Trends Are Most Evident 


What are some of the states in which 
the trend toward uniform tax treatment of 
unlicensed and licensed foreign corporations 
is most apparent? 


Arkansas.—In 1947, the income tax law 
was amended by Act 135 to provide for the 
collection of income tax from corporations 
and others, whether or not qualified to do 
business, and “‘whether or not such business, 
trade or occupation shall be conducted in 
interstate commerce.” (Section 14026.) In 
this state an unlicensed foreign corporation 
might also be subject, depending upon its 
activities within the state, to requirements 
calling for property tax returns and pay- 
ments, the collection and payment of the 
use tax, the filing of returns of information 
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at the source, unemployment insurance re- 
ports and payment of contributions and 
workmen’s compensation. In addition, in 
this state suit may be brought against an 
unlicensed foreign corporation doing busi- 
ness in the state by serving the Auditor of 
State as its agent under Acts of 1947, Act 
347. “Doing business,” where service of 
process upon an unlicensed foreign corpo- 
ration is under consideration, has a meaning 
somewhat different from that in which the 
same phrase is used in determining whether 
qualification is necessary. A lesser degree 
of corporate activity within a state has 
been found by counsel to subject an un- 
licensed company to service of process, than 
is ordinarily required, under the decided 
cases, to compel its qualification as a foreign 
corporation to do business under the state 
statutes. 


California.—The Corporation Income Tax 
Act of 1937, comparable in its provisions to 
the Bank and Corporation Franchise Tax 
Act which is generally applied to qualified 
foreign and domestic companies, has been 
successfully used to tax the income of un- 
licensed foreign corporations which, although 
engaged only in interstate commerce, derive 
income from sources within the state. The 
1937 act has been upheld by the highest 
California court, and its judgment was 
affirmed, as previously noted, by the Supreme 
Court of the United States. Depending 
upon corporate activities within the state, 
an unlicensed corporation might also be 
found by counsel to be subject to require- 
ments calling for property tax returns and 
payments, returns of information at the 
source, unemployment insurance reports and 
contributions, workmen’s compensation and 
the collecting and remitting of the use tax. 
There is provision that where the user has 
not paid the use tax to a retailer, the user 
is required to file a use tax return and pay 
the tax direct. Suit, in this state, may be 
begun against an unlicensed foreign corpo- 
ration doing business in the state by serving 
the Secretary of State as its agent, under 
Corporation Code, Section 6501. 


Colorado.—Since 1947, taxable income has 
included “income from any activities carried 
on in this state, regardless of whether car- 
ried on in intrastate, interstate or foreign 
commerce.” (Section 2 (b), Chapter 84.1, 
Statutes 1935.) According to an unlicensed 
foreign corporation’s activities within the 
state, it may be found subject to provisions 
for property tax returns and payments, un- 
employment insurance reports and contribu- 
tions, workmen’s compensation and the filing 
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of returns of information at the source. Col- 
lection of the use tax is called for by out-of- 
state vendors having no office or place of 
business in Colorado, but having salesmen 
or other representatives soliciting orders and 
making sales in Colorado. Where the seller 
does not collect and remit the tax, the pur- 
chaser is required to do so. 


Georgia.—The income tax law was amended 
in 1950 so as to make a corporation subject 
to the tax, regardless of whether qualified, 
whether maintaining an office in Georgia 
“and whether or not any such activity or 
transaction is connected with interstate or 
foreign commerce.” In this state an un- 
licensed foreign corporation might also be 
found to be subject, to the extent called for 
by its activities, to the filing of returns of 
information at the source, property tax re- 
turns and corresponding payments, unem- 
ployment insurance reports and contributions 
and workmen’s compensation requirements. 
Suit may be begun against an unlicensed 
foreign corporation doing business in the 
state by serving the Secretary of State as 
its process agent under the Act of January 
31, 1946, Public Law 687. 


Maryland.—This state has a unique pro- 
vision woven into its foreign corporation 
qualification provisions, which calls for the 
registration of foreign corporations engaged 
in interstate and foreign commerce with the 
State Tax Commission. In addition, an un- 
licensed corporation, although so registered, 
may find itself, depending upon its local 
activities, subject to the filing of returns of 
information and withholding at the source, 
property tax returns, unemployment insur- 
ance and workmen’s compensation require- 
ments. Suit may be begun in this state 
against an unlicensed and unregistered for- 
eign corporation by serving the State Tax 
Commission as its agent. 


Minnesota.—The state income tax law 
since its inception has been specifically ap- 
plicable to foreign corporations ‘which own 
property within the state or whose business 
within the state during the taxable year 
consists exclusively of foreign commerce, 
interstate commerce or both. (Section 290.03, 
Revised Statutes.) Such corporations, de- 
pending upon their local business, might 
also be subject to requirements calling for 
property tax returns and payments, the fil- 
ing of returns of information at the source, 
unemployment insurance reports and work- 
men’s compensation provisions. 


New Jersey.—Liability to the corporation 
franchise tax arises, among other things, 
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where capital or property is owned or em- 
ployed in the state, where an office is main- 
tained there and where the privilege of 
doing business is exercised. (Revised Stat- 
utes, Cumulative Supplement 54:10A-2.) 
The ownership of real or tangible property 
locally would carry with it liability to the 
payment of property taxes, and local busi- 
ness would call for consideration of liability 
to unemployment insurance and workmen’s 
compensation requirements. 


Other States in This Group 


The seven states mentioned above are typ- 
ical of a group of seventeen states in which 
state tax requirements as applicable to un- 
licensed foreign corporations appear com- 
parable, for all practical purposes, to those 
applied to qualified foreign corporations. 
The other states in this general classifica- 
tion are Alabama, Delaware, Florida, Indi- 
ana, Maine, Massachusetts, Nevada, New 
Hampshire, North Dakota and South Dakota. 
While in some of these states a qualified 
corporation may be called upon to make a 
specific annual payment which is not paid by 
unqualified companies, the variations between 
annual tax liabilities of both types in a given 
state in this group are rarely substantial. 
Furthermore, the payment of such an amount 
is usually regarded by counsel who decide, 
notwithstanding, to qualify, as more than 
offset by the advantages of having the cor- 
poration placed on the same footing as pre- 
viously licensed companies in connection 
with such matters as unquestioned right to 
use the local state and federal courts, the 
channeling of service of process through an 
agent of the company’s own choice rather 
than upon a state official who would not 
have the company’s address, and relief from 
concern over borderline activities by efn- 
ployees, which may, at times, constitute 
“doing business,” so as to require qualifica- 
tion in any event. 


In each of the states other than the sev- 
enteen mentioned, there is at least one tax, 
such as a franchise or an income tax, 
usually substantial, which is applied to 
qualified corporations but is not presently 
applied to unqualified corporations engaged 
in interstate commerce within that state. 


Conclusions Sometimes Reached 


In the seventeen states considered—Ala- 
bama, Arkansas, California, Colorado, Dela- 
ware, Florida, Georgia, Indiana, Maine, 











Maryland, Massachusetts, Minnesota, Nevada, 
New Hampshire, New Jersey, North Dakota 
and South Dakota—in which differences be- 
tween the taxes payable by an unlicensed 
foreign corporation and those payable by a 
licensed company have been found by coun- 
sel to be nebulous or only minor, counsel 
have been led from time to time to this 
conclusion: 


“We are already subject to so many state 
requirements in one or more of these states— 
income taxes, franchise taxes, property taxes, 
sales and use taxes, returns of information 
and withholding at the source, unemploy- 
ment insurance, workmen’s compensation 
and service of process requirements—let’s 
qualify. This will settle questions which 
may arise regarding the validity of contracts 
made in the state, the liability to these taxes 
and the possible assessment of penalties for 
failure to comply, and will provide an agent 
in the state for the service of process. Ap- 
parently, the only additional payment required, 
which would be due but once, would be the 
payment of the initial tax or entrance fee.” 


Initial Taxes or Entrance Fees 


Qualification ordinarily involves the filing 
of certain corporate documents with a state 
official or board and the payment of certain 
fees, usually called “initial taxes” or “entrance 
fees,” for the privilege of doing intrastate 
business within the state. The documents usu- 
ally include a certified copy of the corpora- 
tion’s charter and a statement designating an 
agent upon whom process may be served in 
suits against the company instituted in the state 
courts. In some instances the filing of a copy 
of the bylaws or of a written consent of the 
agent for the service of process is required. 
As there is comparatively little uniformity 
in procedure or in the fees exacted, the laws 
and practice of each jurisdiction must be 
consulted to determine the specific require- 
ments. The secretary of state is the official 
to whom these initial taxes or entrance fees 
are most frequently paid and with whom the 
documents are usually filed. While the taxes 
or fees ordinarily consist either of a flat 
amount for the filing of each document 
called for, or of graduated amounts depend- 
ent upon the amount of capital to be em- 
ployed in the state or on the proportion 
of capital stock to be used locally, it is not 
unusual for a fee in connection with the 
recording of some of the documents to be 
dependent upon their length. [The End] 
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The Inter-Vivos Trust for a Minor: 


lts Estate Tax Aspect 


By HENRY SCHNEIDER 
MEMBER, MOSES & SINGER, NEW YORK CITY 


A POSSIBILITY EXISTS FOR MORE STUART- 
AND-SPIEGEL AMENDING OF THE CODE. . 


es AX LOOPHOLES and tax traps bar at- 
tainment of the ideal of the fair and just 
tax. The Treasury is concerned about tax loop- 
holes; the taxpayer and his counselor about 
tax traps. Complaints on both sides are 
justified. The loopholes and traps, once un- 
covered, should promptly be eliminated. Too 
often they become long-lived because of 
Congressional inaction and inertia. 


Tax traps lurk in the estate tax provisions 
affecting inter-vivos trusts created by a 
father for the benefit of minor dependents. 
Seemingly unimportant trust clauses require 
careful drafting lest the trust corpus be sub- 
jected to estate taxation on the basis of a 
theory not readily perceived and because of 
a clause that may be unessential to the 
grantor’s purposes in establishing the trust 
for his dependent. Even careful and in- 
formed drafting can give no absolute as- 
surance. 


The traps are there because in the case of 
the estate tax provisions, Congress has not 
specifically legislated on the subject of trusts 
for the benefit of a beneficiary whom the 
grantor is legally obligated to support or 
maintain. See Douglass Estate, CCH Dec. 
13,383, 2 TC 487, aff'd 44-2 ustc 7 10,131, 
143 F. (2d) 961. There is no estate tax 
counterpart of the relatively clear income 
tax Section 167 (c) of the Internal Revenue 
Code. (But see Guterman, “The Federal 
Income Tax and Trusts for Support,” 57 


- Harvard Law Review 479, who finds the in- 


come tax provisions not so clear.) This in- 
come tax section was enacted in 1943 to 
counteract the United States Supreme 
Court’s decision in Helvering v. Stuart, 42-2 
ustc J 9750, 317 U. S. 154. 


Inter-Vivos Trust for Minor 


This article deals with the estate tax as- 
pects of inter-vivos trusts created by a father 
for his minor child after October 7, 1949, 
under the estate tax provisions as amended 
by the Technical Changes Act of 1949, ap- 
proved October 25, 1949. 


Relevant Code Provisions 


“Sec. 811. Gross Estate. 


“The value of the gross estate of the 
decedent shall be determined by including 
the value at the time of his death of all 
property, real or personal, tangible or in- 
tangible, wherever situated, except real prop- 
erty situated outside of the United States— 


“(a) Decedent’s Interest—To the extent 
of the interest therein of the decedent at the 
time of his death; 


“(c) Transfers in Contemplation of, or 
Taking Effect at, Death.— 


“(1) General Rule.—To the extent of any 
interest therein of which the decedent has at 
any time made a transfer (except in case of 
a bona fide sale for an adequate and full 
consideration in money or money’s worth), 
by trust or otherwise— 


“(B) under which he has retained for his 
life or for any period not ascertainable with- 
out reference to his death or for any period 
which does not in fact end before his death 
(i) the possession or enjoyment of, or the 
right to the income from, the property, or 
(ii) the right, either alone or in conjunction 
with any person, to designate the persons 
who possess or enjoy the property or the 
income therefrom; or 
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“(C) intended to take effect in possession 
or enjoyment at or after his death. 


“(3) Transfers Taking Effect at Death— 
Transfers After October 7, 1949.—An inter- 
est in property transferred by the decedent 
after October 7, 1949, shall be included in 
his gross estate under paragraph (1) (C) of 
this subsection (whether or not the decedent 
retained any right or interest in the prop- 
erty transferred) if and only if— 


“(A) possession or enjoyment of the 
property can, through ownership of such in- 
terest, be obtained only by surviving the 
decedent; or 


“(B) under alternative contingencies pro- 
vided by the terms of the transfer, posses- 
sion or enjoyment of the property can, 
through ownership of such interest, be ob- 
tained only by surviving the earlier to occur 
of (i) the decedent’s death or (ii) some other 
event; and such other event did not in fact 
occur during the decedent’s life. 


“(d) Revocable Transfers.— 


“(1) Transfers after June 22, 1936.—To 
the extent of any interest therein of which 
the decedent has at any time made a trans- 
fer (except in case of a bona-fide sale for 
an adequate and full consideration in money 
or money’s worth), by trust or otherwise, 
where the enjoyment thereof was subject at 
the date of his death to any change through 
the exercise of a power (in whatever ca- 
pacity exercisable) by the decedent alone or 
by the decedent in conjunction with any 
other person (without regard to when or 
from what source the decedent acquired 
such power) to alter, amend, revoke or 
terminate, or where any such power is relin- 
quished in contemplation of decedent’s death; 


“(3) Date of Existence of Power.—For 
the purposes of this subsection the power to 
alter, amend, or revoke shall be considered 
to exist on the date of the decedent’s death 
even though the exercise of the power is 
subject to a precedent giving of notice or 
even though the alteration, amendment, or 
revocation takes effect only on the expiration 
of a stated period after the exercise of the 
power, whether or not on or before the date 
of the decedent’s death notice has been given 
or the pqwer has been exercised. In such 
cases proper adjustment shall be made repre- 
senting the interests which would have been 
excluded from the power if the decedent had 
lived, and for such purpose if the notice has 
not been given or the power has not been 
exercised on or before the date of his death, 
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such notice shall be considered to have been 
given, or the power exercised, on the date 
of his death.” 


General Pattern of Trust 


The father (who will be the decedent) ir- 
revocably transfers property in trust for his 
minor child, the corpus to be paid to such 
child upon his attaining the age of twenty- 
one years or upon the death of the child be- 
fore attaining the age of twenty-one years, 
then the corpus to be paid to the then living 
issue of the father. (It is assumed through- 
out this article that under the applicable 
state law the father is under a legal obliga- 
tion to support his minor children.) 


Grantor as Trustee or Cotrustee 


(1) Preliminary Discussion as to Effect 
of Grantor’s Acting as Trustee or Cotrustee. 
The fact that the grantor is trustee or 
cotrustee requires consideration of Code 
Sections 811 (c) (1) (B) (ii) and 811 
(d) (1) and (3), relating to powers retained 
by the decedent as well as Code Sections 
811 (c) (1) (B) (i), 811 (c) (1) (C) and 
811 (c) (3), relating to retention of property 
interests and transfers taking effect at death. 
The grantor’s power as trustee with respect 
to accumulation or distribution of income 
can require inclusion in his estate of the 
property transferred in trust, irrespective of 
the facts that he retained no property inter- 
est and that the transfer did not take effect 
at his death. 


For estate tax purposes, retention of such 
power by decedent alone or by decedent “in 
conjunction with any other person” are equated. 
(Code Section 811 (d) (1); compare Code 
Section 811 (c) (1) (B) (ii).) “Any other 
person” includes a person who has an interest 
substantially adverse to the decedent. (Helver- 
ing v. City Bank Farmers Trust Company, 296 
U. S. 85.) Even up to June 22, 1936, when 
specific legislation thereon was enacted, the fact 
that the power was lodged in the grantor only 
in the capacity of trustee was immaterial, so 
long as the power was reserved in the trust 
instrument. (Welch v. Terhune, 126 F. (2d) 
695, cert. den. 42-1 ustc § 10,152, 317 U. S. 
644; Commissioner v. Newbold’s Estate, 47-1 
ustc J 10,524, 158 F. (2d) 694; Hurd v. Com- 
missioner, 47-1 ustc J 10,546, 160 F. (2d) 610; 
Jennings v. Smith, 47-1 ustc J 10,551, 161 F. 
(2d) 74. But compare White v. Poor, 36-1 
ustc { 9004, 296 U. S. 98.) With respect to 
transfers after June 22, 1936, the revocable 
transfer provision specifically states that the 
capacity in which the power is exercisable and 
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the source of acquisition of the power are im- 
material. (Code Section 811 (d) (1). But 
compare Code Section 811 (c) (1) (B) (ii).) 


Two other points that must be remembered 
are that the grantor will be treated as if he 
were a trustee where he has the power to re- 
move a trustee and appoint himself successor 
trustee (Paul Loughridge Estate, CCH Dec. 
16,716, 11 TC 968, aff’d 50-1 ustc J 10,766) and 
that neither Code Section 811 (c) (1) (B) (ii) 
nor Section 811 (d) (1), relating to powers re- 
tained by the decedent, require as a condition 
to imposition of estate tax that the grantor- 
decedent be able to revest.income or corpus 
in himself. It is sufficient if he have the 
power to alter the beneficiaries’ interests, 
possession or enjoyment. (Porter v. Com- 
missioner, 3 ustc $1065, 288 U. S. 436; 
Commissioner v. Bridgeport City Trust Com- 
pany, 41-2 ustc J 10,118, 124 F. (2d) 48, cert. 
den. 316 U. S. 672; Milton J. Budlong Estate, 
CCH Dec. 15,378, 7 TC 756, aff’d on this 
issue, under the case name of Industrial 
Trust Company v. Commissioner, 48-1 ustc 
7 10,593, 165 F. (2d) 142.) 

Under this heading—‘Grantor as Trustee 
or Cotrustee’”—are considered the estate tax 
attacks based on retained powers. If in any 
instance discussed below it is indicated that 
no estate tax can be imposed by reason of 
the provisions relating to retained powers, 
then reference must be made to the subse- 
quent heading “Independent Trustee” before 
it is concluded that the particular type of 
trust will not involve an estate tax. In any 
case where an interest in the trust will be 
subject to estate tax despite the fact there 
is an independent trustee, the trust interest 
will a fortiori be taxed if the grantor is 
trustee or cotrustee. 

(2) Mandatory Direction to Use Income 
During Minority for Support of Child. 
Where the trust instrument contains such 
provision, the income so used to discharge 
the grantor’s legal duty to support, maintain 
and educate his child is regarded for income 
tax purposes as income received by the 
grantor-parent. (Helvering v. Schweitzer, 
296 U. S. 551, rev’g 35-1 ustc J 9163, 75 F. 
(2d) 702; compare Douglas v. Willcuts, 36-1 
ustc § 9002, 296 U. S. 1. The same result 
appears to follow for income tax purposes 
where the income was not actually so used 
despite the mandatory direction. (Compare 
Edgar S. Peierls, CCH Dec. 16,957, 12 TC 
741; Frank E. Joseph, CCH Dec, 14,831, 5 
TC 1049; Helvering v. Stuart, cited above 
(“trust for minors where the trustees, with- 
out any interest adverse to the grantor have 
authority to devote so much of the net in- 
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come as ‘to them shall seem advisable’ to 
the ‘education, support and maintenance’ of 
the minor’—entire income held taxable to 
the grantor, irrespective of the amount ac- 
tually used for such purposes).) 


Where the trust instrument contains such 
mandatory direction and the father dies before 
the child attains majority, the trust corpus 
would in all probability be subject to estate tax 
on the ground that he had retained the right to 
income from the property for a period which 
did not in fact end before his death. (Code 
Section 811 (c) (1) (B) (i); compare Hel- 
vering v. Mercantile-Commerce Bank & Trust 
Company, 40-1 ustc J 9375, 111 F. (2d) 224, 
cert. den. 310 U. S. 654; Mathilde B. Hooper, 
41 BTA 114.) The fact that the income was 
not actually so used should be immaterial, 
except to assist the interpretation of a trust 
provision which is ambiguous on the matter 
of whether the direction is mandatory with 
respect to use for support. Compare Jay C. 
Hormel, CCH Dec. 10,581, 39 BTA 244, 
rev'd on other grounds, 40-1 ustc § 9431, 111 
F. (2d) 1, aff'd 41-1 ustc $9322, 312 U. S. 
552; Herbert G. Goulder, CCH Dec. 10,659, 
39 BTA 670, rev’d on other grounds, 41-2 
ustc | 9777, 123 F. (2d) 686; James Irvine, 
CCH Dec. 12,403, 46 BTA 246; I Restate- 
ment, Trusts, Section 154. But compare 
Glenn S. Allen, Sr., CCH Dec. 13,697(M), 
3 TCM 39; Lillian M. Newman, CCH Dec. 
13,102, 1 TC 921.) 

The Treasury estate tax regulations provide : 

“The use, possession, right to the income, 
or other enjoyment of the property will be 
considered as having been retained by or 
reserved to the decedent to the extent that 
during any such period it is to be applied 
towards the discharge of a legal obligation 
of the decedent, or otherwise for his pecuniary 
benefit.” (Regulation 105, Section 81.18 
(italics supplied).) 


(3) Provision Merely That Income Be 
Distributed to Minor Child. Where the 
trust instrument contains such provision 
but makes no mention of any power of the 
trustees to elect to use the income for the 
support of the child, the existence of such 
power may be implicit. (Compare I Re- 
statement, Trusts, Section 182 c, 154 d, 
128 e.) For income tax purposes, whether 
such income is taxable to the grantor might 
be made to depend on the use or nonuse 
of the income for support. (Compare Helver- 
ing v. Stuart, above; Commissioner v. Katz, 
43-2 ustc J 9640, 139 F. (2d) 107; David L. 
Loew, CCH Dec. 15,270, 7 TC 363 (acq.) 
(income not taxable to father-grantor where 
trust provided that application of income 
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to the use of minor child might be made 
either directly or by payment to the guardian, 
father or mother of such minor; the income 
was distributed by the trustee to the father 
who deposited the income in a bank account 
for the child); Code Section 167 (c). But 
compare Glenn S. Allen, Sr., above; Lillian 
M. Newman, above.) 


The fact of such use or nonuse of the in- 
come for support should be neutral for estate 
tax purposes, except to assist the interpretation 
of a trust provision which is ambiguous on the 
matter of whether the trust instrument in di- 
recting the trustees to distribute the income to 
the beneficiaries necessarily lodges discretion 
in the trustees to make such distribution to 
the minor by applying the income to his 
support, maintenance and education. (Com- 
pare Helfrich’s Estate v. Commissioner, 44-1 
ustc § 10,122, 143 F. (2d) 43.) If such pro- 
vision lodges such discretion in the trustee, 
and the grantor is the sole trustee having 
the right to exercise such discretion, and the 
grantor dies before the child attains major- 
ity, the Treasury may contend that the 
trust corpus is taxable to the grantor’s 
estate on the ground that he had retained 
for a period which did not in fact end before 
his death the posséssion or enjoyment of, 
or the right to the income from, the prop- 
erty, because he had the uncontrolled power 
to apply the income to the ‘child’s support 
and so discharge his legal obligation. (Com- 
pare Code Sections 811 (c) (1) (B) (i), 
811 (d) (1).) The chances that the Treasury 
might make such argument might seem 
remote, but the argument is possible. In 
Clayton W. Sherman Estate, CCH Dec. 
16,045, 9 TC 594 (nonacq.), the Treasury 
advanced this very argument in an estate 
tax case where the income was distributable 
to grantor’s wife, and the trust instrument 
contained the further provision that the 
trustees (not including the decedent) could 
invade the corpus for the support of the 
income beneficiary. The Tax Court made 
short shrift of the Treasury’s contention, 
stating that the presence of the power to 
invade corpus for support did not mean that 
the wife’s right to use the trust income was 
restricted in any way or that the trust re- 
lieved decedent of his obligation to support 
his wife. (But compare Helfrich’s Estate v. 
Commissioner, above. ) 


The Treasury might more forcibly argue 
(but again the chances should be remote) 
that he had retained for a period which 
did not in fact end before his death the 
right, either alone or in conjunction with 
any person, to designate the persons (the 
child or, constructively, himself) who should 
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possess or enjoy the property or the income 
therefrom; and this argument could equally 
be made where the grantor has cotrustees. 
(Compare Code Section 811 (c) (1) (B) (ii); 
Douglass Estate, above.) Against all the 
foregoing contentions it could be argued 
by the estates that any such discretionary 
application of income for support of the 
child could not relieve the grantor of his 
legal obligation of support and, accordingly, 
that all that has been retained is a discre- 
tion as to manner of distribution, not the 
possession or enjoyment of or the right to 
the income, and not the power to designate 
the persons entitled thereto. (Compare Suhr 
v. Commissioner, 42-1 ustc J 9321, 126 F. (2d) 
283; Emanuel Sturman Estate, CCH Dec. 
16,708, 11 TC 890 (acq.); Clayton W. Sher- 
man Estate, 9 TC 594 (nonacq.); Douglass 
Estate, above; GCM 29,946, 1946-2 CB 90. But 
compare I Restatement, Trusts, Section 128 e.) 
In any event, it is clearly advisable that 
even though the trust instrument provides 
for distribution of the income to the child, 
the trust instrument contain a specific dec- 
laration that the trust is not established to 
discharge any of the legal obligations or 
duties of the grantor as father of any of 
the beneficiaries, and that the payment for 
the benefit of any of the beneficiaries of any 
income of the trust is not intended to be, 
nor shall any such payment be, made in 
lieu or in discharge of any parental obliga- 
tion of the grantor. (Compare Commissioner 
v. Katz, above; Lawrence D. Buhl, CCH Dec. 
14,262(M), 3 TCM 1250; Parker v. Commis- 
sioner, 48-1 ustc 99212, 166 F. (2d) 364; 
Helfrich’s Estate v. Commissioner, above.) 


(4) Provision That Trustees May in Their 
Discretion Either Accumulate, Apply or 
Distribute Income Either Expressly for or 
Not Expressly for Support or Maintenance 
of Minor Child. Lulled into a sense of secu- 
rity by the income tax Section 167 (c), tax- 
payers have created inter-vivos trusts, in which, 
after providing for accumulation of income 
during the minority of the beneficiary, pro- 
vision is further made that the trustees may 
apply to the use of such minor so much 
of the income to which such minor is en- 
titled as the trustees in their absolute dis- 
cretion may deem proper for the education, 
maintenance and support of such minor. 
This may well be the most widely used 
form of minority clause. For income tax 
purposes the consequences are fairly clear. 
Section 167 (c), as enacted in 1943, specifi- 
cally states that: 

“Income of a trust shall not be considered 
taxable to the grantor under subsection (a) 
or any other provision of this chapter merely 
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because such income, in the discretion of 
another person, the trustee, or the grantor 
acting as trustee or cotrustee, may be ap- 
plied or distributed for the support or main- 
tenance of a beneficiary whom the grantor 
is legally obligated to support or maintain, 
except to the extent that such income is 
so applied or distributed.” 


Obediently, the Treasury income tax regu- 
lations contain similar provision. (Regula- 
tions 111, Section 29,167-2 ) Even the Clifford 
regulations expressly except from their broad 
scope any contentions for taxation of the 
grantor contrary to the provisions of Code 
Section 167 (c). (See Regulations 111, Sec- 
tion 29.22 (a)-21 (d).) However, no counter- 
part of Code Section 167 (c) has been enacted 
into the estate tax provisions of the Code. 
Accordingly, the taxability for estate tax 
purposes of trusts granting discretionary 
powers in the trustees to apply or distribute 
income for the support of the grantor’s 
minor child must be independently tested 
in the light of estate tax law provisions of 
general applicability and the implications of 
the constructive-receipt-of-income theories 
underlying the Supreme Court’s opinions in 
Douglas v. Willcuts, above, and in Helvering 
v. Stuart, above, which has been retroac- 
tively changed in Code Section 167 (c) only 
for income tax purposes. (See Harlan, J., dis- 
senting in Clayton IV. Sherman Estate, above; 
Commissioner v. Douglass Estate, above.) 


Where the grantor as trustee shares in 
the trustees’ discretionary power to accumu- 
late and add to corpus or distribute income 
to the grantor’s minor child and the grantor 
dies before the child attains majority, the 
entire corpus may be includible in his gross 
estate, both because he thus had retained 
“the right, either alone or in conjunction 
with any person, to designate the persons 
who shall possess or enjoy ... the income” 
from the property (Code Section 811 (c) (1) 
(B) (ii)) and because he thus had the power 
in conjunction with the other trustees to 
alter, amend or revoke the trusts. (Code 
Section 811 (d) (1).) In Cyrus C. Yawkey 
Estate, CCH Dec. 17,067, 12 TC 1164, the 
discretionary power so possessed by the 
grantor in conjunction with other trustees 
(effective until the beneficiary attained the 
age of twenty-five) was to pay for the bene- 
ficiary’s benefit (or directly to her in their 
discretion) such portion of the income as 
they deemed for “her best interest,” retain- 
ing any balance not so used as an accumula- 
tion of income, and it was further provided 
that any accumulation of income might from 


time to time be distributed to the beneficiary 
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or added to corpus as the trustees deemed 
for the best interests of the beneficiary. The 
entire corpus was held. includible in the 
grantor’s estate. (Accord: Milton J. Bud- 
long Estate, above, aff’d on this issue under 
the case name of Industrial Trust Company 
v. Commissioner, above; compare Helfrich’s 
Estate, above.) It is to be noted that in such 
case it is immaterial whether any distribu- 
tion of income was expressly or impliedly 
intended to be for the child’s support and 
whether the same would have discharged 
the grantor’s legal obligation to support. 
The basis of the tax is the grantor’s retained 
discretionary power to accumulate income 
for the benefit of the remainderman, instead 
of paying or applying the income to the 
income beneficiary. 

In fact, had the “discretion” been condi- 
tioned on an external standard such as the 
need of the beneficiary for support based 
on the inability of the grantor to supply 
the same, the taxpayer could have argued 
that neither Code Section 811 (c) (1) (B) 
(ii) nor 811 (d) (1) applied because the 
beneficiary would then have had an enforce- 
able equity right, and the trustees would 
have had no real right or power, but instead 
a duty. Their choice of action would be 
automatic rather than discretionary depend- 
ing on the existence of the objective fact 
over which they had no control—the need 
of the beneficiary for support based on the 
inability of the grantor to supply such sup- 
port. (Compare Jennings v. Smith, above.) 
In the Jennings case, the court said: 


“The trustees’ power to invade the capital 
of the trust property was exercisable only 
if the son or his issue ‘should suffer pro- 
longed illness or be overtaken by financial 
misfortune which the trustees deem extraordi- 
nary. Neither of these contingencies 
had occurred before the decedent’s death; 
hence enjoyment of the capital was not 
‘subject at the date of his death to any 
change through the exercise of a power’. 
In Commissioner v. Flanders, 2 Cir. [40-1 
ustc f 9392], 111 F. 2d 117, although deci- 
sion was rested on another ground, this 
court expressed the opinion that a power 
conditioned upon an event which had not 
occurred before the settlor’s death was not 
within the section. . . . The question has 
recently been explored by the Tax Court 
in Estate of Budlong v. Commissioner, [cited 
above]. .There it was held in a con- 
vincing opinion that the power of trustees 
to invade corpus in case of ‘sickness or other 
emergency’, which had not occurred before 
the decedent’s death, was not a power to 
‘alter, amend or revoke’ within the meaning 
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oi the statute. The court reasoned that the 
trustees had not unlimited discretion to act or 
withhold action under the power, since the 
trust instrument provided an external standard 
which a court of equity would apply to compel 
compliance by the trustees on the happening 
of the specified contingency or to restraiw 
threatened action if the condition were not ful- 
filled. . . . Since the trustees were not free 
to exercise untrammeled discretion but were 
to be governed by determinable standards, 
their power to invade capital, conditioned 
on contingencies which had not happened, 
did not in our opinion bring the trust prop- 
erty within the reach of section 811 (d) (2). 


“Similar reasoning leads to the same con- 
clusion with respect to the trustees’ power 
over net income. At the end of each calendar 
year they were to accumulate the net income 
of that year unless prior to its amalgama- 
tion into capital they exercised their power 
to disburse it to, or for the benefit of, the 
son or his issue. The power the trustees 
had with respect to disbursing income was 
exercisable year by year; and at the date 
of the decedent’s death the only income of 
which the enjoyment was subject to change 
through exercise of a power was the income 
of the B. Brewster Jennings trust for the 
year 1936. But the exercise of this power 
was conditioned on the trustees’ determina- 
tion that disbursement of the income was 
necessary to enable the beneficiary to whom it 
might be allotted to maintain himself and 
his family ‘in comfort and in accordance 
with the station in life to which he belongs’. 
The contingency which would justify exer- 
cise of the power had not happened before 
the decedent’s death; consequently the 1936 
net income of the B. Brewster Jennings 
trust was not subject at the date of the 
decedent’s death ‘to any change through 
the exercise of a power’. Hence it was not 
includible in the gross estate of the decedent 
under § 811 (d). This conclusion is not in- 
consistent with Commissioner v. Newbold’s 
Estate, 2 Cir. [cited above], . . . for there 
the trustees had unlimited discretion, the 
trust instrument expressly providing that 
no beneficiary should have any vested right 
to receive any payment from income. 


“Section 302 (c) of the Revenue Act of 
1926 was supposed to reach transfers made 
in contemplation of death or intended to 
take effect in possession or enjoyment at 
or after the settlor’s death. The amend- 
ments, as the legislative history discloses, 
were intended to avoid the effect of the 
decision in May v. Heiner [2 ustc ¥ 519], 


281 U. S. 238, 50 S. Ct. 286, 74 L. Ed. 826, 
67 A. L. R. 1244, where the settlor reserved 
a life estate, and to reach transfers closely 
akin to testamentary dispositions. See Re- 
port No. 708, 32d Cong., Ist Sess. at page 
46; Beach v. Busey [46-2 ustc ¥ 10,502], 6 
Cir., 156 F. 2d 496, 497. The possession or 
enjoyment referred to in clause (1) is plainly 
that of the settlor. The ‘right’, referred to 
in clause (2), to designate the persons who 
shall possess or enjoy the property or the 
income therefrom, is not so limited and 
apparently overlaps the powers mentioned 
in §302 (d), as amended, §811 (d) of the 
Code. See Art. 19, Treas. Reg. 80. At first 
glance it might seem that clause (2) covers 
the present case, because the decedent, for 
a period that did not in fact end before his 
death, ‘retained the right’, in conjunction 
with another of the trustees, to designate 
the persons who should enjoy the trust 
property or the income therefrom. But for 
the reasons that moved us when considering 
the applicability of §811 (d) we think the 
decedent effectively put that ‘right’ beyond 
his own control or retention by imposing condi- 
tions upon the exercise of it. A ‘right’ so qualt- 
fied that tt becomes a duty enforcible |sic] in 
a court of equity on petition by the beneficiaries 
does not circumvent the obvious purpose of 
§ 811 (c) to prevent transfers akin to testa- 
mentary dispositions from escaping taxation. 
In this respect the case at bar differs from 
the trust involved in Budlong’s Estate |cited 
above], . .. where the court held that § 811 
(c) was applicable to the unlimited power 
of the decedent, as sole trustee, to distribute 
the trust income or to accumulate and add 
it to the principal. In the Jennings trusts 
the rights of the beneficiaries were no more 
affected by the settlor’s death in October 
1936 than they would have been had he 
resigned as a trustee in January 1936. In 
either event the contingent power of the 
trustees to invade corpus or to disburse the 
net income of 1936 or any subsequent year 
would remain the same as before his death 
or resignation. Only when the interest of 
some beneficiary is enlarged or matured by 
the decedent’s death, is § 811 (c) applicable, 
in our opinion. In the case at bar the deced- 
ent’s death had no such effect.” (Italics 
supplied.) 


(See also Commissioner v. Hager’s Estate, 
49-1 ustc J 10,710, 173 F. (2d) 613; C. Dudley 
Wilson Estate, CCH Dec. 17,296, 13 TC —, 
No. 112; Walter E. Frew Estate, CCH Dec. 
15,848, 8 TC 1240; Hurd v. Commissioner, 
above, aff’'g CCH Dec. 15,112, 6 TC 819; 


Helvering v. Tetzlaff, 44-1 ustc J 10,103, 141 
F, (2d) 8.) 
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As will be explained hereinafter in para- 
graph (9), under the heading “Independent 
Trustee,” conditioning the “discretion” to 
accumulate or distribute income for the 
benefit of a minor child on the need of the 
beneficiary for support, based on the in- 
ability of the grantor to supply the same, 
does not eliminate estate tax concern merely 
because Code Sections 811 (c) (1) (B) (ii) 
and 811 (d) (1) would under present author- 
ity. be rendered inapplicable. The appli- 
cability of Code Section 811 (c) (1) (B) (i) 
requires consideration, whether or not the 
grantor is trustee or cotrustee. 


(5) Provision for Straight Accumulation 
of Income During Minority. This type of 
provision vests no power in the grantor 
acting as trustee or cotrustee to designate 
the persons who possess or enjoy the prop- 
erty or the income therefrom or to alter, 
amend or revoke and, accordingly, Code 
Sections 811 (c) (1) (B) (ii) and 811 (d) 
(1) cannot be invoked to support an estate 
tax on the trust corpus. However, the possible 
applicability of Code Sections 811 (c) (1) 
(B) (i), 811 (c) (1) (C), and 811 (c) (3) 
requires consideration. The applicability 
of these provisions does not hinge on the 
retention of any power by the grantor as 
trustee, cotrustee or otherwise. 


Independent Trustee 


(6) Preliminary Discussion as to Effect 
of Independent Trustee. Under this heading 
are discussed situations in which the grantor 
does not have any of the powers discussed 
above, either because he is not a trustee 
and has not retained any such powers in 
any other capacity or because, although a 
trustee, such powers have expressly been vested 
solely in his cotrustee. If, under this head- 
ing, it is concluded that the particular trust 
would be taxable for estate tax purposes, 
the same result would follow a fortiori if 
the grantor retained any such power. If, 
under this heading, it is concluded that the 
particular trust would not be taxable, the 
existence of such power in the grantor, 
alone or in conjunction with any person, 
may nevertheless cause an estate tax to be im- 
posed, and the observations in paragraphs (1) 
through (5), inclusive, would be applicable. 

Power of designation, amendment or revoca- 
tion in an independent trustee alone of the types 
discussed under the heading “Grantor as 
Trustee or Cotrustee” does not bring into play 
Code Sections 811 (c) (1) (B) (ii) and 811 
(d) (1), relating to powers, because neither of 
those provisions specify taxation of property 
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as to which the power exists alone in others 
than the grantor. Not only is this true with 
respect to persons other than the grantor 
having a substantial adverse interest (Anna 
B. Kneeland, CCH Dec. 9446, 34 BTA 816), 
but also with respect to persons having a 
nonadverse interest. (Helvering v. St. Louis 
Union Trust Company, 36-1 ustc J 9005, 296 
U. S. 39; Hugh M. Beugler Trust, CCH Dec. 
13,604, 2 TC 1052, aff’d under the case name 
of Commissioner v. Irving Trust Company, 
45-1 ustc J 10,182, 147 F. (2d) 946; Lester 
Hofheimer Estate, CCH Dec. 13,523, 2 TC 
773, aff’d on this issue 45-1 ustc { 10,206, 
149 F. (2d) 733; Edward L. Ballard Estate, 
CCH Dec. 12,841, 47 BTA 784, aff’d 43-2 
ustc { 10,074, 138 F. (2d) 512; see Reinecke 
v. Northern Trust Company, 1 ustc { 347, 278 
U. S. 339; Herzog v. Commissioner, 41-1 ustc 
7 10,010, 116 F. (2d) 591.) That a person 
having a nonadverse interest is regarded 
as independent of the grantor for this pur- 
pose represents an obvious tax loophole in 
a statutory provision uncorrected by Con- 
gress over a now prolonged period of years. 
This loophole quite apparently is one which 
cannot be interpreted away by the courts 
and which clearly can be plugged only by 
Congress. 


Accordingly, where the grantor does not 
have any of the powers of designation, 
amendment or revocation, acting either alone 
or in conjunction with any other person, 
the Treasury may argue for an estate tax 
only on the basis of Code Sections 811 (c) 
(1) (B) (i), 811 (c) (1) (C) or 811 (c) (3). 


(7) Mandatory Direction to Use Income 
During Minority for the Support of the 
Child. As concluded in paragraph (2), if 
the father dies before the child attains major- 
ity, the trust corpus would in all proba- 
bility be subject to estate tax on the ground 
that he had retained the right to the income 
from the property for a period which did not 
in fact end before his death. Code Section 811 
(c) (1) (B) (i); Regulation 105, Section 
81.18; and cases cited in paragraph (2), above. 


(8) Provision Merely That Income Be 
Distributed to Minor Child. It has been 
pointed out in paragraph (3) that where 
the trust instrument contains such provi- 
sion but makes no mention of any power 
in the trustees to elect to use the income 
for the support of the child, the existence 
of such power may be implicit. However, 
the most favorable interpretation of the 
instrument for the Treasury under such 
circumstances would be that such provision 
impliedly lodges discretion in the trustee 
either to distribute the income to the child 
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or to apply the same to his support. Since 
it is here assumed that the power is not 
retained by the grantor alone or in con- 
junction with any person, the Treasury argu- 
ment for estate taxation grounded on a 
power in the grantor described in paragraph 
(3) would not even have a tenuous basis; 
and there is no perceptible basis for arguing 
that the trust corpus should be taxable by 
reason of any retention by the grantor of 
“the possession or enjoyment of, or the 
right to the income from, the property” 
(Code Section 811 (c) (1) (B) (ii)) or by 
reason of the survivorship test prescribed 
by Code Section 811 (c) (3). Even though 
the trust income was actually used for the 
support of the minor child, no estate tax 
should be imposed, since the income was 
payable without restriction. The instrument 
clearly does not restrict the use of the in- 
come to support and maintenance nor re- 
serve the right to have income used to 
discharge the grantor’s obligation of sup- 
port. Any discharge of the grantor’s obliga- 
tion of support is effected only by the 
uncontrolled action of the trustees. (See 
Wishard v. U. S., 44-2 ustc 10,135, 143 F. 
(2d) 704, 709; Clayton W. Sherman Estate, 
above.) 


An excellent summary of the Treasury’s 
arguments on discretionary trusts for sup- 
port, involving no retained power in the 
grantor, and the complete answers thereto 
are presented in the case of Commissioner 
v. Douglass Estate, above. (The survivorship 
test prescribed by Code Section 811 (c) (3) 
was, of course, not then effective, but it 
cannot be seriously raised in this situation 
as a basis for taxation. But see discussion 
in paragraph (10), below.) The decedent 
had set up an irrevocable inter-vivos trust 
for the benefit of his four children. Neither 
the decedent nor any of the beneficiaries 
was a trustee. The trust instrument con- 
tained a provision giving the trustees per- 
mission to apply the income of the minor’s 
share, to the extent that the trustees deemed 
advisable, for the maintenance, education 
and support of the minor. At the date of 
decedent’s death one of his beneficiary children 
was a minor. The Commissioner claimed 
that one fourth of the value of the trust 
corpus was to be included in decedent’s 
gross estate. The Circuit Court of Appeals, 
Third Circuit, affirmed the Tax Court’s 
decision in favor of the estate. Circuit Judge 
Goodrich explained the Commissioner’s argu- 
ments and exposed their fallacies as follows: 

“The Commissioner’s claim is based on 
§ 302 (c) of the Revenue Act of 1926 as 
amended, 26 U. S. C. A. Int. Rev. Acts, pp. 





227, 228, the material portion of which is 
cited in the margin. The Commissioner’s 
argument also cites Article 18 of Treasury 
Regulations 80 (1937 Ed.) as amended. The 
relevant statement is: ‘The use, possession, 
right to the income, or other enjoyment of 
the property, will be considered as having 
been retained by or reserved to the deced- 
ent to the extent that during any such period 
it is to be applied towards the discharge of 
a legal. obligation of the decedent, or other- 
wise for his pecuniary benefit’. This lan- 
guage is only helpful to the Commissioner’s 
case if the phrase ‘is to be applied’ is read 
to mean ‘may be applied’. We think this a 
strained interpretation of the language used 
in the Regulations. Jf that language is appli- 
cable at all, it is rather in the direction of a 
conclusion opposed to that which the Commis- 
sioner now urges. We get no help from the 
Regulations, except to note that the theory 
of tax liability now urged goes beyond that 
which was conceived when the Regulations 
were promulgated. 


“The real argument for the Commissioner, 
however, is based upon the doctrine of con- 
siructive receipt following the decisions in 
income tax cases beginning with Douglas v. 
Willcuts, 1935, [cited above] ... , and with 
special emphasis on Helvering v. Stuart, 1942, 
[cited above]. . . . It is urged that since, 
under § 167 of the income tax law, the in- 
come of the trust, to the extent that it 
could have been used for the support of 
a minor child and thus relieve the settlor 
therefor, was taxable as part of the settlor’s 
income, so the portion of the corpus which 
provided such income should be included 
in the gross estate at his death. While the 
immediate effect of the Stuart decision has 
been changed by statute, the argument con- 
tinues, the principle back of it is still valid. 


“In addition to the theory thus advanced 
the Commissioner’s argument cites Helver- 
ing v. Mercantile-Commerce Bank & Trust 
Company et al., 8 Cir., [cited above]... . 
This involved a trust for a wife created by 
a husband in his lifetime. The income was 
to be paid to her for family expenses and 
her own maintenance and support. The 
Eighth Circuit held that the corpus of the 
trust was to be included as part of his estate 
for estate tax purposes. The decision is, 
obviously, not an authority on the question 
before us in this litigation. There is certainly 
an important difference of fact between the 
trust set up for the very purpose of providing 
for the settlor’s legal obligation to his wife 
and the one in which disinterested trustees 
have an option to apply a portion of the income 
for the support of the settlor’s minor child. 
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“Under the section of the estate tax law 
already quoted, the settlor’s estate is subject 
to the tax if he retained the possession or 
enjoyment of the income from the property 
or the right to designate the persons who 
should enjoy it. But he did neither. He 
granted the property to trustees, retaining 
nothing. The Commissioner’s argument that 
these trustees would be likely to do what 
he asked of them about assigning income 
for the support of a minor child departs 
from the ‘practical’ and ‘realistic’ approach 
we are asked, in the same argument, to 
take. We have no notion what the trustees 
would have done had such a request been 
made. It is apparent, from the terms of the 
instrument, that the settlor could not direct 
or control the matter, once the trust settlement 
had become effective. The set of facts here 
presented is not therefore within the language 
of § 302 (c), nor, as already stated, of the 
Regulations concerning that section. 


“To impose liability we should have to 
transfer the case law on the concept of 
constructive receipt, which has grown up 
under the different terminology of § 167 of 
the income tax law, over to § 302 (c) of the 
estate tax law. The suggestion has a certain 
smooth plausibility. If the fruit can be 
taxed to the settlor as income, why may 
not the tree be taxed to his estate? The 
answer is that Congress has imposed lability 


for estate tax and income tax in different 
language. The Commissioner himself points 
out that Congress has shown no intention 
completely to integrate income and estate 


tax laws. 
Higgins v. Commissioner of Internal Revenue, 
1 Cir., 1942 [42-2 ustc J 10,189], 129 F. 2d 
237, certiorari denied 1942, 317 U. S. 658, 
63 S. Ct. 57, 87 L. Ed. 529. The ‘construc- 
tive receipt’ doctrine is an artificial concept 
originated and applied, like fictions of the 
common law, to attain a desirable result. 
But like other fictions, it should not be 
taken out of its context and applied in a 
different situation. If this addition to tax 
law is to be made, the Congress, not the 
courts should make it.” (Italics supplied.) 


The Tax Court’s opinion in the Douglass 
Estate case is much more terse but equally in- 
structive and persuasive. The Commissioner 
has acquiesced in its decision. (1944 CB 7.) 

In any event, it would be advisable for 
the trust instrument to contain the declara- 
tion and provision outlined in paragraph 
(3), specifically negativing any possible in- 
ference that the trust is established for the 
purpose of discharging the father’s obliga- 
tion to support his child. 
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See the many instances cited in- 


(9) Provision That Trustees May in Their 
Discretion Either Accumulate or Apply or 
Distribute Income Either Expressly for or 
Not Expressly for Support or Maintenance 
of Minor Child. The absence of a power 
in the grantor, the lack of any retention 
by the grantor of any interest in the trust 
income or corpus and the fact that no inter- 
est in the trust income or corpus is condi- 
tioned on survivorship of the grantor by 
any beneficiary should absolutely foreclose 
inclusion of the trust corpus in the grantor’s 
estate, for the reasons set forth more fully 
in paragraph (8). 

In such case it should be immaterial 
whether any distribution would have the 
effect of discharging the grantor’s legal obliga- 
tion to support, since the power to make 
such distribution was vested solely in others 
than the grantor. At his death he has 
neither the possession or enjoyment or income 
of the property nor the right to designate 
the persons who should enjoy it. (See Doug- 
lass Estate, discussed above, paragraph (8).) 
Nor is any interest in the trust income or 
corpus thereby conditioned on the survivor- 
ship of the grantor by any beneficiary. 


In such case also, and for the same rea- 
sons, it should be immaterial that the trustees 
actually used the income for the child’s 
support. (See Douglass Estate.) 


A curious wrinkle is presented by the 
situation where, by the terms of the instru- 
ment, the independent trustee’s “discretion” 
to apply income for support of the child is 
conditioned on the existence of the inability 
of the grantor to do so. In such situation 
the Treasury may attempt to invoke the 
doctrine of Blunt v. Kelly, 42-2 ustc ¥ 10,222, 
131 F. (2d) 632. There the court held that 
a provision empowering the trustees (re- 
garded as independent trustees) to apply 
the corpus of the trust to the support, care 
or benefit of the grantor if in their opinion 
the necessity should arise, caused the trans- 
fer of the corpus by the grantor to be one 
intended to take effect in possession or en- 
joyment at or after her death, although no 
invasion of corpus was ever sought or made. 
The court’s theory is stated in the following 
excerpt from its opinion (page 634): 

“In the present case, however, the trust 
deed specified the circumstances under which 
the settlor would be entitled to receive the 
principal during her lifetime, namely, should 
the necessity arise, in the opinion of the 
trustees, to use the principal for her support, 
care and benefit. It is true that under this 
provision the trustees, one of whom held 
an adverse interest, were required to form 
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an opinion as to the existence of any such 
necessity, but in so doing the trustees were 
not making a free and uncontrolled dectsion. 
They were of course bound to form their 
opinion on the existence of any such neces- 
sity in good faith and were subject to the 
control of the equity courts if they failed 
to do so. Read v. Patterson, 44 N. J. Eq. 
211, 14 A. 490, 6 Am. St. Rep. 877; Restate- 
ment of the Law of Trusts, §187. Under 
these circumstances, the lower court properly 
held that the- transfer of the securities by 
the trust deed was one which did not take 
effect in possession and enjoyment until the 
death of the settlor since, until then, it 
might have become necessary under the 
terms of the trust to apply the principal to her 
support, care or benefit.” (Italics supplied.) 


This theory has also been adopted by the 
Tax Court. Thus, in a holding following 
the Blunt case, the Tax Court in Ida Rosen- 
wasser Estate, CCH Dec. 14,830, 5 TC 1043, 
stated (page 1048): 


“As pointed out above, the settlor named 
the condition upon which distributions of 
principal were to be made to her and fixed 
a standard by which they were to be meas- 
ured; that is, such further amounts as the 
trustee and the other two children ‘may deem 
proper or necessary in order to provide for 
my maintenance and comfort’. Thus the 
trustee’s discretion was governed by an 
‘external standard which a court may apply 
in compelling compliance’. Commissioner v. 
Irving Trust Company, (C. C. A., 2d Cir.) 
[45-1 ustc { 10,182], 147 F. (2d) 946, affirm- 
ing [CCH Dec. 13,604] 2 TC 1052.” 


(Accord: Chase National Bank of City of 
New York v. Higgins, 41-1 ustc J 10,054, 38 
F. Supp. 858; Margaret P. Gallois Estate, 
CCH Dec. 14,414, 4 TC 840, aff’d 45-2 ustc 
q 10,236, 152 F. (2d) 81, cert. den. 327 U. S. 
798; Malcolm D. Champlin, Administrator, 
CCH Dec. 14,994, 6 TC 280; John J. Toeller 
Estate, CCH Dec. 15,114, 6 TC 832,. aff’d 
48-1 ustc J 10,601, 165 F. (2d) 665; Lelia E. 
Coulter Estate, CCH Dec. 15,497, 7 TC 1280; 
Virgina H. West Estate, CCH Dec. 16,087, 
9 TC 736, aff’d on other grounds under the 
case name of St. Louis Union Trust Company 
v. Commissioner, 173 F. (2d) 505.) 


This theory that where under the trust in- 
strument the trustees’ discretion is governed 
by the needs of the grantor, the grantor has 
in effect retained the possession or enjoy- 
ment of the property (albeit these interests 
are contingent) and has postponed the com- 
plete and ultimate devolution of the prop- 
erty until his death could apply with equal 
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force and effect where no discretion to 
invade corpus is granted to the trustees, 
but such discretion governed by the needs 
of the grantor is limited to application of 
the income alone to the grantor’s support 
and maintenance. It does not require too 
great an extension of these cases to hold 
that where under the trust instrument the 
independent trustee’s “discretion” to apply 
income for support of the grantor’s minor 
child is governed by the inability of the 
grantor to do so, the grantor has in effect 
retained at least the conditional right to 
have the income applied for the support 
of his minor child. Then to hold that the 
grantor’s estate is taxable by reason of the 
retention of such right if he dies before 
the child attains majority, the courts would 
have to wrestle with the interesting problem 
as to whether a grantor who is unable to 
support his child is under a legal duty to 
do so (compare New York Criminal Code 
Section 899 (1); People v. Gross, 161 Misc. 
514 291 N. Y. S. 597) in order to determine 
whether any obligation of the grantor was 
so dischargeable, in order to make the fur- 
ther determination that the right to have 
such application made in discharge of such 
obligation was equivalent to a right in the 
grantor to the income. If the Treasury can 
succeed in persuading a court to make all 
such determinations in its favor, it will not 
have too much trouble in convincing the court 
that the conditional nature of the grantor’s 
right should not stand in the way of an estate 
tax in view of the breadth of Code Sec- 


-tion 811 (c)’s provisions relating to reserved 


rights to income and the new survivorship 
test and the cases adopting the Blunt theory. 
(Compare Spiegel Estate v. Commissioner, 
49-1 ustc § 10,703, 335 U. S. 701; Commis- 
sioner v. Nathan Estate, 47-1 ustc § 10,541, 
159 F. (2d) 546, cert. den. 334 U. S. 843; 
Trust Company of Georgia v. Allen, 47-2 ustc 
{ 10,582, 164 F. (2d) 438, cert. den. 333 U. S. 
856. But compare Tait v. Safe Deposit & 
Trust Company of Baltimore, 35-1 vustc 
{ 9058, 74 F. (2d) 851; Day v. Commissioner, 
37-2 ustc § 9449, 92 F. (2d) 179; Daisy C. 
Patterson, CCH Dec. 9732, 36 BTA 407; 
Edward L. Ballard Estate, above; Helvering 
v. Tetzlaff, above; Walter E. Frew Estate, 
CCH Dec. 15,848, 8 TC 1240; Cyrus C. 
Yawkey Estate, above (all dealing with con- 
tingent powers and Code Section 811 (d)); 
Jennings v. Smith, above.) 


Obviously, it would be best not to condi- 
tion the independent trustee’s discretion on 
the external standard of the grantor’s in- 
ability to support his child. 
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(10) Provision for Straight Accumulation 
of Income During Minority. As stated in 
paragraph (5) this type of provision vests no 
power in the grantor or any other person. 
If the provision is for an accumulation 
during minority without more, no estate tax 
problems should be raised. Incidentally even 
where the accumulation is for a protracted 
period (e. g., fifty years) there may be no firm 
statutory basis on which the Treasury could 
hinge an argument for estate taxation. The 
Technical Changes Act of 1949, approved 
October 25, 1949, introducing the. survivor- 
ship test (taxing the interests passing to 
persons if they must survive the grantor 
in order to obtain possession or enjoyment 
and making it unnecessary for the grantor 
to have retained any interest in the prop- 
erty) does not appear to have overruled 
Shukert v. Allen, 1 ustc J 223, 273 U. S. 545, 
in which the Court held that a trust transfer 
was not intended to take effect at death 
where the decedent had in 1921 at age fifty- 
six made a transfer in trust, to accumulate 
the income until 1951 unless the last of the 
beneficiaries should have died more than 
twenty-one years before that date. The 
decedent died in 1921. The accumulation for 
thirty years would have far exceeded his 
life expectancy, according to tables of life ex- 
pectancy. Mr. Justice Holmes said (page 547) : 


“The trust has no reference to his death 
but is the same and unaffected whether he 
lives or dies.” 


Code Section 811 (c) (3), though eliminat- 
ing the requirement of decedent’s retention 
of an interest in the property transferred, 
taxes an interest in the property transferred if : 


“(A) possession or enjoyment of the prop- 
erty can, through ownership of such interest, 
be obtained only by surviving the decedent.” 


This is probably inapplicable to the Shu- 
kert situation unless the courts will adopt as 
a test the actuarial probability of the dece- 
dent predeceasing the measuring lives or 
specified period of time of accumulation. 
(Compare Spiegel Estate v. Commissioner, 
above; Fidelity-Philadelphia Trust Company 
v. Rothensies, 45-1 ustc § 10,168, 324 U. S. 
108, 111-2; Commissioner v. Field Estate,.45-1 
ustc { 10,169, 324 U. S. 113.) 


Such an interest may also be taxed if: 


“(B) «under alternative contingencies pro- 
vided by the terms of the transfer, possession 
or enjoyment of the property can, through 
ownership of such interest, be obtained only 
by surviving the earlier to occur of (i) the 
decedent’s death or (ii) some other event; 
and such other event did not in fact occur 
during the decedent’s life.” (Italics supplied.) 
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This, too, is probably inapplicable to the 
Shukert situation, also for the reason given 
above. But this is all conjecture on a ques- 
tion really incidental to the subject of this 
article, though related to it. 


A pertinent problem involving interpreta- 
tion of the new Code Section 811 (c) (3) 
does arise in a trust providing for accumula- 
tion by reason of the possibility of the drafts- 
man’s including a proviso that the trustee 
shall nevertheless have the power to dis- 
tribute or apply income for the benefit of 
the minor child at or after the death of the 
grantor. The reason for such proviso may 
be that the grantor is willing to provide for 
accumulation so long as he is alive and, 
therefore, probably able to support his child, 
but that he might like to require or permit 
the trustees to apply income for support 
after he has died, if no adverse income or 
estate tax consequences would attach. Such 
a proviso would be safe enough for income 
tax purposes, but might be dangerous for 
estate tax purposes. 


Example (3) in that portion of the Con- 
ference Committee Report on Technical 
Changes Bill (H. R. 5268), dated October 
11, 1949, dealing with what is now Code 
Section 811 (c) (3) is as follows: 


“The decedent, after October 7, 1949, 
transferred property in trust to accumulate 
the income during his life and at his death 
to distribute the principal and accumulated 
income to his son or the son’s estate. While 
the decedent has retained no right or inter- 
est in the property, the transfer is taxable 
since possession or enjoyment of the prop- 
erty cannot be obtained except by surviving 
the decedent.” 


This example illustrates one effect of Code 
Section 811 (c) (3) (A) and is clearly in- 
applicable to the situation considered, since 
possession or enjoyment of the property 
can be obtained by the child upon his attain- 
ing the age of twenty-one years, although 
he may. thereafter predecease the grantor. 


Example (5) reads as follows: 


“The decedent, after October 7, 1949, 
transferred property in trust, to accumulate 
the income until his son reached the age of 
30, or until the decedent’s prior death. Upon 
the first to occur of these events the son was 
to receive the corpus. The decedent’s death 
in fact occurred before his son attained the 
age of 30. The transfer is taxable under 
section 811 (c) (3) (B) since the son could 
obtain possession or enjoyment only by sur- 
viving the earlier to occur of the decedent’s 
death or the son’s attaining age 30, and since 
the decedent’s death in fact occurred first.” 
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This example reveals the danger in the 
use of any proviso, attached to a provision 
for accumulation of income, requiring or 
permitting the trustees to apply income for 
support after the grantor has died. If the 
decedent’s death in fact occurred prior to 
the beneficiary’s attainment of his majority, 
the Treasury could contend that there is a 
transfer taxable under Code Section 811 (c) 
(3) (B) since “under alternative contingencies 
provided by the terms of the transfer,” the 
child could obtain possession or enjoyment 
(the right to distribution of the income or 
its use for his support enforceable in equity) 
of his interest “only by surviving the earlier 
to occur of (i) the decedent’s death or (ii) 
some other event,” i. e., the child’s attaining 
the age of twenty-one. The general pattern 
of the trust considered in the article is one 
in which the corpus is to be paid to the child 
upon his attaining the age of twenty-one and 
upon the death of the child before attaining 
the age of twenty-one, the corpus is to be 
paid to the then living issue .of the father. 
The interest transferred to the child might 
be taxable, but the interest transferred to 
such then living issue of the father would 
not be, since with respect to their interest, 
the terms of the transfer do not specify any 
alternative contingencies (including survival 
of the death of the father) for their obtain- 
ing possession or enjoyment of the property. 


A similar danger may occur where the 
proviso requiring or permitting the trustees 
to distribute or apply income for support 
if the grantor is unable to do so is used in 
the trust instrument. Such proviso may 
mean that it is effective either if the grantor 
is alive and financially unable to support the 
child or if the grantor dies ‘and therefore is 
physically unable to support the child. If 
in fact the grantor. dies before he has ever 
been financially unable to provide support 
and before the child attains majority, the 
child’s interest may be taxable. 


One other point requires re-examination 
of the provision for a straight accumulation 
during minority, without any proviso effec- 
tive at or after death. It should be noted 
that in fact in such situation the child can 
obtain possession or enjoyment of the prop- 
erty “only by surviving the earlier to occur 
of (i) the decedent’s death or (ii) some other 
event,” such event being the child’s attaining 
the age of twenty-one. If the decedent’s death 
occurs earlier than the child’s attainment of age 
twenty-one, the child must survive such 
death if he is to obtain possession or enjoy- 
ment. And, of course, if his attainment of 
the age of twenty-one occurs earlier, he 
must have survived his minority in order 


thus to have obtained possession or enjoy- 
ment. However, although the draftsman- 
ship of Code Section 811 (c) (3) (B) is not 
too happy on this point, it is believed that 
that provision would not justify a tax in the 
case of a straight accumulation because the 
necessity of survival is not traceable to any 
specific “alternative contingencies provided 
by the terms of the transfer.” No alternative 
contingencies are in terms specified. Certainly 
Congress did not ‘intend a tax to be imposed 
in such case of a straight accumulation. This 
is evidenced by example (1) in the Confer- 
ence Committee’s Report, reading as follows: 

“The decedent, after October 7, 1949, 
transferred property in trust, providing for 
an estate for life in his daughter, and a 
remainder to the children of the daughter. 
No part of the property is includible. The 
daughter can possess and enjoy the prop- 
erty through ownership of the life estate 
without surviving the decedent. The same 
is true of the daughter's children with respect 
to their remainder interest.” (Italics supplied.) 

However, in fact the daughter’s children 
can obtain possession or enjoyment of the 
property “only by surviving the earlier to 
occur of (i) the decedent’s death or (ii) some 
other event,” such event being the death of the 
daughter. This, however, does not come about 
by reason of any “alternative contingencies 
provided by the terms of the transfer.” Any 
other interpretation would not only impose a 
tax in the cases of example (1) and the 
straight accumulation during minority, but 
also in other cases hereinabove discussed in 
paragraphs (8) and (9). 

It should be obvious, however, that Code 
Section 811 (c) (3) (B) must be redrafted 
to state what it means more clearly. The 
Treasury Regulations in effect before the 
1949 amendment contained a somewhat bet- 
ter survivorship test. Establishing, then, 
that a property interest was taxable only if 
both the retention of an interest and sur- 
vivorship tests were fulfilled, the regulations 
described the survivorship test as the situa- 
tion where: 

“(1) possession or enjoyment of the trans- 
ferred interest can be obtained only by bene- 
ficiaries who must survive the decedent.” 

The regulations then went on to elaborate 
that: 

“Where possession or enjoyment of the 
transferred interest can be obtained by bene- 
ficiaries either by surviving the decedent or 
through the occurrence of some other event 
or through the exercise of a power, subpara- 
graph (1) shall not be considered as satisfied, 
unless from a consideration of the terms and 
circumstances of the transfer as a whole, the 
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power or event is deemed to be unreal, in 
which case such event or power shall be dis- 
regarded.” (Regulation 105, Section 81.17. 
(italics supplied).) 

(Compare examples (2) and (4) in such 
section.) Such a provision might be em- 
ployed to attack the Shukert v. Allen type 
of trust, but would not deceivingly trap 
trusts for dependents. 


Conclusion 


If the Treasury should spring some of the 
traps discussed in this article, the resulting 
outcry of the innocent and misled victims 
should very soon lead to retroactive amendment 
of the Code, just as did the Supreme Court’s 
decisions in the Stuart and Spiegel cases. 


It is the custom in articles on tax law to 
include in the conclusion a plea or demand 
for amendatory legislation. Not because 
of such custom, but because of the demon- 
strated and striking need for such legislation 
in the case of trusts for the benefit of de- 
pendents, this conclusion also requests amenda- 
tory legislation. It must now be obvious that 
trusts for the benefit of dependents present 
peculiar problems which cannot be covered by 
general tax provisions. Specific estate tax leg- 
islation is required with respect thereto, just as 
was required in the case of the income tax 
law. Even the Clifford Regulations, the Treas- 
ury recognized, had to deal specifically with 
the subject of accumulations during minority. 


In the meantime, recommendations must be 
made to trust draftsmen working under the 
current law. Subject to the over-all con- 
dition that what is done must conform to 
the desires and purposes of the grantor the 

* following recommendations are made: It is 
important that the grantor retain no power 
with respect to income of a trust for the 








benefit of his minor child. If he desires to 
be a trustee, it is advisable that there be a 
cotrustee, in whom alone should be lodged 
the power over the income. It is not neces- 
sary that the cotrustee should be adversely 
interested, but it is always preferable that 
he have a substantial adverse interest for 
tax purposes. Where it is desired that the 
income be distributed to the minor during 
his minority, it is quite advisable if the 
grantor as trustee shares in the power and 
duty to make distribution, that the trust 
instrument specifically declare that the 
payment for the benefit of any of the bene- 
ficiaries of any income of the trust is not 
intended to be nor shall any such payment 
be made in lieu or in discharge of any 
parental obligation of the grantor. It is 
advisable that such provision be inserted 
in the trust instrument, even where the 
grantor does not share in the power to 
make distribution of income, and also where 
trustees other than the grantor are granted 
the discretionary power to accumulate or dis- 
tribute income. Perhaps most preferable from 
the tax viewpoint is a provision for straight 
accumulation during minority with no pro- 
visos for distribution. Equity will not in 
any event let a minor child starve if he is 
a trust beneficiary. (See I Restatement, 
Trusts, Section 168a; New York Personal 
Property Law Section 17.) Even in such 
case it can do no harm to have the trust 
instrument declare that the payment for the 
benefit of any of the beneficiaries of any 
trust income is not intended to discharge 
the grantor’s parental obligation. Finally, 
after all precautions have been taken for estate 
tax purposes, the trust draftsman should 
consult, and test the instrument under, the 
income tax provisions of the Code. 


[The End] 


“WHITE FATHER’S’? DOUBLE TALK 


What goes out of the “Great White Father’s” right pocket returns 
to his left pocket—so said the North Dakota Attorney-General in a 


recent opinion. 


Indians residing on reservations and deriving their 


incomes from salaries paid to them by the federal government are 


liable for payment of the North Dakota income tax. 


Daxota Tax Reports f{ 14-006.) 


Inter-Vivos Trust for Minor 


(CCH Nortu 
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Caveat lector: This is fiction, which, as 
Professor Blum points out, sometimes is 
stranger than truth. 


HE President’s solution to the capital 

gains problem is now history. It right- 
fully can claim its place as one of the most 
ingenious and spectacular measures ever 
produced by the head of any state. Of its 
success there can be no doubt. Only two 
weeks have elapsed since the day on which 
the President announced his suggestion and 
Congress enacted it, and already the country 
has settled down to perform the routine 
tasks of living. Practically no one has raised 
a voice against awarding the President the 
Nobel prize almost a full year ahead of the 
customary time for selecting the deserving 
recipient. The murmurings of discontent 
were merely from those few iconoclasts who 
disapproved of Time magazine’s making the 
chief executive the Man of the Year 1957 
after only a single week of that year had 
elapsed. 


But the sensational aspects of the final cur- 
tain of the capital gains drama should not 
be allowed completely to shadow the earlier 
parts of it. There were heroes aplenty 
throughout the decade of the fifties. The bar, 
the accounting fraternity, the Washington 
newsletters and the business world all fur- 
nished their share of them. The schemes 
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FALL OF CAPITA, 


and contrivances invented by these states- 
men were surely worthy of the accolades 
they received. In retrospect the whole de- 
velopment of capital gains from riches to 
rags is a story as truly American as the 
United States itself. It is a fitting testimony 
to the fertile imagination of our people. And 
it is a narrative which again illustrates the 
old maxim that fiction sometimes is stranger 
than truth. 


It is difficult to mark precisely the start 
of the capital gains saga. One thing seems 
certain. Between October 3, 1913, when the 
first individual income tax under the Six- 
teenth Amendment became law, and No- 
vember 23, 1921, taxpayers were not especially 
concerned with capital gains because the 
tax statutes treated capital gains as any 
other kind of income. It was not until the 
last-mentioned date that a distinction be- 
tweén the two forms of income was made 
and capital gains were taxed in bargain 
fashion. Several commentators have sug- 
gested that the first modern attempt to 
convert what normally would have been ordi- 
nary income into capital gain took place on 
November 24, 1921, the day following en- 
actment of the bargain into law. Unfor- 
tunately, such machinations did not attract 
much attention at the time; therefore, rec- 
ords of who inaugurated the practice were 
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Associate Professor of Law, 
University of Chicago 
Law School 
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not maintained. There is another difficulty. 
Knowing taxpayers, it is not too unrealistic 
to surmise that some of them might have 
arranged for manufacturing income into 
capital gain in anticipation of the bargain 
law. But all this early history is another 
example of the truism that important move- 
ments often have very humble beginnings. 


During the twenties not many Americans 
gave attention to making full use of the 
beneficent capital gains provisions. The in- 
come tax did not affect great numbers of 
persons because the exemptions were large. 
Even those subject to tax did not suffer 
loudly inasmuch as the rates were low and 
prosperity was high. Moreover, the law had 
not been sufficiently improved in the twenties 
to grant the latitude needed by taxpayers 
to make spectacular capital gains touch- 
downs.* These conditions changed somewhat 


1 Touchdowns and capital gains later became 
linked together in popular parlance. This may 
have been due in small part to the panel dis- 
cussion on ‘‘Capital Gains Taxation,’’ held in 
1946 under the auspices of the Tax Institute. 
In that discussion one of the participants re- 
marked: “I regard the income tax, gift tax; 
and inheritance tax as all parts of a system 
. . . . In fact, when I was talking to a group 
of Congressmen one day I said I thought it 
would help if they looked at this like a ball 
game. You have your forward line of defense 
and secondary defense, and then you have your 


Capital Gains 


during the depressed conditions of the thirties. 
Tax exemptions went down, tax rates went up, 
and a dollar was worth more than in the previ- 
ous decade. The terms of the capital gains 
bargain were changed several times by legisla- 
tion and it became more appealing. As a re- 
sult of these forces, ever-increasing attention 
was paid to the possible tax savings inherent in 
capital gains. Still the whole subject was not 
a particularly newsworthy part of taxation. 
The public seemed more entertained by the man 
who set up sixty-four trusts (nineteen for 
his wife, fourteen for his son, seventeen for 
one daughter and fourteen for another 


daughter) to split his income, the million- 


aires who incorporated their yachts to get 
deductions and the nebulous personal hold- 
ing companies with mystical sounding 
names who claimed to inhabit oceanic isles 
so as to immunize their owners’ incomes 
from taxation. 


Beginning of Capital Gains 
Popularity 


It was in the forties that the capital gains 
movement began to shift into higher gear. 
Another change in the law opened up even 
more room for transforming income into 
capital gains. This modification came at a 
time when very high tax rates and very low 
exemptions, accompanying the second world 
war and its aftermath, made the tax on 
capital gains more of a bargain than ever 
before to more taxpayers than ever before. 
Now there began to appear in the learned 
journals articles with titles such as “Plan- 
ning Business Transactions to Produce 
Capital Gains.”* Now too the popular 
magazines carried stories about this “new” 
game which occupied the minds of men. 
Public interest was being roused by a num- 
ber of forays which seemed bold for their 
day. Hollywood devised the collapsible cor- 
poration as a means by which movie actors 
and directors could in effect be paid their 
wages in capital gains instead of ordinary 
compensation. General Eisenhower arranged 
to sell his memoirs for a reported million 
dollars of capital gain. Jack Benny tried to 
sell himself to a national broadcasting sys- 


fullback. If you try to stop all the plays in 
the line, you won't have a game. You have to 
let someone get through the line and score a 
touchdown occasionally or you won’t have a 
game. Tax Institute, Capital Gains Taxation—. 
Panel Discussion, pp. 21-22 (1946). 

2 Appearing in Proceedings of New York Uni- 
versity Seventh Annual Institute on Federal 
Taxation 302 (1949). Compare, as to title, ‘‘Using 
Section 117 (f) to Convert Ordinary Income (In- 
terest) into Capital Gain,’’ Proceedings of New 
York University Seventh Annual Institute on 
Federal Taxation 405. 
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tem for a capital gain. All these develop- 
ments, and others of like variety, were 
whetting the appetite of the general body of 
taxpayers. But at the time comparatively 
few persons were disturbed by such events 
and apparently no one had a premonition of 
what lay ahead. 


Trend in 1950 


At what was considered the mid-point of 
the century, January 1, 1950, the picture as 
to capital gains was described very well by 
a noted authority on taxation. His own 
words cannot be improved upon. “The bene- 
fit of the bargain tax on long term capital 
gains—those realized on capital assets held 
by the taxpayer for more than six months— 
is not evenly distributed. Wage earners by 
and large do not receive capital gains; their 
wages are treated as ordinary income. Farm- 
ers, who by custom have always reduced 
their income tax burden by the simple ex- 
pedient of not reporting income, are becom- 
ing increasingly aware of the gains provisions. 
However, almost all their income is derived 
from sale of produce and presently is of the 
ordinary kind. Rents received by landlords 
are counted as ordinary income, but profits 
from the sale of their properties usually are 
capital gains. There has been some tendency 
to sell rather than rent out apartments (or 
even rooms) for this reason. Holders of 
corporate bonds must report all regular in- 
terest payments as ordinary income. They 
are permitted, however, to treat appreciation 
of their bonds as capital gains and there 
are several ways of turning what otherwise 
would be an interest payment into apprecia- 
tion of the bond, such as selling the bond 
immediately before an interest payment is 
due. Stockholders of course always have 
been the chief beneficiaries of the capital 
gains arrangement. Not only can an ap- 
preciation in the value of shares due to mar- 
ket forces be a capital gain, but by retaining 
earnings instead of paying them out as divi- 
dends a corporation can fabricate its income 
into appreciation of shares for its stock- 
holders. Most favored among the favored 
are those who hold shares in a close or 
family corporation. The manufacture of 
capital gains is more easily controlled by 
them to suit the particular requirements of 
their own tax position.” 


How different the summary would have 
read had it been written six years later! 


3 ‘*The concept of income that has come down 
to us from the past took its character from 
agriculture as practiced in the temperate zone. 
In a predominantly agricultural economy, in- 
come appears to be a physical fact and to 
consist of the annual harvest or its worth in 
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Practically every word in it would require 
change. The capital gains rush in the fifties 
snowballed to such proportions that the mid- 
century statement sounds to us now as very 
ancient history. Developments were so fast 
and furious that it is difficult to chronicle 
them. Fortunately for the historian, in each 
of the six years one event stood out above 
the rest. It is these which provide us with 
the most accessible and realistic impres- 
sions of the period. 


Farm Bloc Achievements of 1950 


The first big rush to the capital gains 
bandwagon, which took place late in 1950, 
was engineered by and for the farm bloc. 
The Bureau of Internal Revenue had started 
to renew its drive on farmers who were de- 
linquent in reporting income, and the drive 
promised to be a marked success. A couple 
of congressmen became worried that investi- 
gation of farmers would destroy the in- 
dependence of these last strongholds of 
private initiative; accordingly, the aroused 
lawmakers sought to reduce appropriations 
for-the Bureau. Simultaneously, almost as 
if by agreement, some well-known farm 
bloc lobbyists opened an educational cam- 
paign to convince people who already 
shared their views that, if taxes were lower, 
farmers would cease understating or not- 
stating their incomes. General tax reduction 
was out of the question since this was not 
an election year. A compromise obviously 
was needed and before long a sketch of one, 
along with a complete draft of an amend- 
nient to the Internal Revenue Code, mysteri- 
ously appeared as if out of nowhere. It 
provided that farmers who sold crops which 
had been planted more than six months prior 
to sale were entitled to treat the profits 
therefrom as long-term capital gains. In 
return for this concession the farm bloc 
offered not to insist on increased support 
payments for artichokes. A supplementary 
statement submitted in behalf of the amend- 
ment captured the fancy of serious tax 
scholars by pointing out that an increase in 
the value of land was the archetype of all 
capital gains.» The statement then argued 
that a crop is part of the cultivated land im- 
mediately before it is severed and it should 
not be denied capital gain status merely 
because it is severed in order to be put in 
more useful form. 


money. Capital also appears to be a physical 
fact: it is the land, predominantly.’’ Seltzer, 
‘‘Evolution of the Special Legal Status of Capital 
Gains under the Income Tax,’’ 3 National Tax 
Journal 18 (1950). 
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It is worth noting that the “Farmers’ 
Gain Act,” as it was called for short, ran 
into snags, but these ultimately were 
straightened out. To qualify for the special 
tax rate, some farmers adopted uneconomic 
farming practices, such as leaving their 
crops in the field too long. This was remedied 
by an amendment providing that the six- 
months period should begin to run from the 
date of purchasing seed rather than the date 
of planting. Another difficulty was that 
some farmers raised livestock or produced 
milk and did not grow crops for sale. They 
were cared for by another amendment which 
provided that any animal more than six 
months old qualified for long-term capital 
gain treatment; and the same arrangement 
was made for any milk or cheese produced 
by a cow more than six months old. Only 
one problem was not dealt with directly. 
Many farmers who previously had not re- 
ported their incomes now refrained from 
reporting their capital gains. The upshot of 
this was that the farm bloc lobbyists argued 
that the rate of tax on capital gains was 
too high. 


Era of Collapsing Corporations 


The second big impetus to capital gains, 
coming in 1951, was a Tax Court decision 
upholding the validity of the Hollywood 
collapsible corporation as a tax minimization 
device. The language of the opinion was 
cast in broad terms. Before long corpora- 
tions began collapsing all over the place. A 
strong bull market in stocks enhanced the 
resulting interest in capital gains. At first 
only small corporations ventured to fold 
and reform. But it was not long before 
some large ones followed suit. The con- 
fusion and excitement which followed was 
likewise in Hollywoodian proportions. A 
couple of corporations were collapsed a sec- 
ond time before the golden six months pe- 
riod had elapsed. Others were revived under 
names which were unfamiliar ,to their share- 
holders; and in at least one case a president 
of a certain corporation acted for two months 
as president of another corporation—with 
which he had no legal relationship—before 
he or anyone else discovered the error. With 
the continual death and reincarnation of 
corporations the quotation of stock market 
prices became so complicated that news- 
papers could afford to carry them only in 
their Sunday editions. There was a story 
going around that the government was col- 
lecting more revenue from the stock trans- 


fer tax than from the personal income tax, 
but it later was proved to be a slight ex- 
aggeration. This flurry of excitement ended 
even more abruptly than it had commenced. 
A Supreme Court decision overturned that 
of the Tax Court. In memorable lines the 
spokesman for a unanimous court said: 
“Taxation must deal with realities.” 


New-Type Government Bonds 


But the capital gains fever did not go 
down with the collapsible corporation. On 
the contrary, the government caught it or 
was caught by it. That year (1952) was a 
presidential election year. The price level 
was climbing up noticeably and the gov- 
ernment budget was unbalanced—in part 
because of the revenue lost through conver- 
sion of income into capital gains. Voices 
were raised in favor of increased taxes and 
others in behalf of reducing governmental 
expenditures. Of course neither of these 
policies was a practical possibility in the face 
of an election. Moreover, there was no way 
of again advancing the payment dates under 
the individual or corporate income taxes 
since the country was already paying taxes 
two years ahead of the period for which 
the tax was due. Under the circumstances 
someone, perhaps a former executive of a 
large New York department store, suggested 
that the government should curb the inflation 
by selling more savings bonds to the public. 


It was claimed that this action would 
curb the inflationary tendencies with- 
out requiring a curtailment of government 
expenditures or an increase in taxes. The 
Administration jumped at the plan and the 
Treasury was directed to find means of 
carrying it out. But this was no easy task. 
The Treasury did not want to raise the in- 
terest rate on the public debt and it knew that, 
with a bull market in shares still going strong 
and with prices rising generally, the public 
would be in no mood to absorb more sav- 
ings bonds at the old rate of interest. A 
bright thought saved the situation. An old 
hand in the Treasury remembered that many 
years before a private corporation had issued 
noninterest-bearing bonds at a discount, and 
when they were redeemed by the corpora- 
tion at maturity the bondholder was al- 
lowed to treat the difference between the 
discount price and the maturity price as a 
long-term capital gain.‘ It was only neces- 
sary for the government to adopt a similar 
plan, which it promptly proceeded to do 
after appropriate legislation had been passed. 
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4Caulkins v. Commissioner, 44-2 ustc { 9416, 
144 F. (2d) 482 (1944). 
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Common Stocks Follow Suit 


In 1953 the bull market in stocks ended 
and immediately the blame was placed upon 
the government for its unfair competition in 
issuing the special discount bonds. (These, 
incidentally, were issued only in the denomi- 
nation of $117. They featured a portrait of 
the new Commissioner of Internal Revenue 
and were inscribed “It is better to give than 
to receive.”) The switch from equities to 
governments was gigantic. A reaction was 
not long in coming. Demands for com- 
parable privileges for common stocks grew 
louder and stronger. At the critical moment 
an old scheme, proposed at New York Uni- 
versity’s Eighth Annual Institute on Federal 
Taxation in 1949, perhaps in jest, was dug 
out and refurbished. It provided that “any 
dividend paid by a corporation which ex- 
ceeded the average dividends paid on such 
class of stock during the last five years 
should be deemed, to the extent of the 
excess, as extraordinary and the excess 
taxed at capital gain rates.”* Here was a 
plan that was almost irresistable. It had 
the respectability that goes with age. It 
was moderate. It was plainly fair since the 
bargain capital gains rates were originally 
said to be a crude way of compensating for 
the lack of an averaging system. Further- 
more, the experts gave assurances that it 
would restore confidence in equities and 
thereby prevent the temporary economic 
readjustment from developing into a reces- 
sion. A satisfied Congress eagerly passed 
the measure with dispatch. From then on 
all corporations adopted the unannounced 
policy of never paying a dividend except at 
the end of a five-year period during which the 
average annual dividend of course was zero. 


Big Contest of 1954 ‘ 


By 1954 everyone was talking capital 
gains. Law reviews practically became tax 
law reviews and the tax experts turned out 
a prodigious amount of literature on the 
subject of capital gains.° Newspapers ran 
daily columns about new discoveries on how 






5’ Barker, ‘‘Why Not Be Practical About Re- 
capitalizations?"’ Proceedings of New York Uni- 
versity Eighth Annual Institute on Federal Taz- 
ation, 227 (1950). 

* Among the leading pieces of that time are 
the following: Magill, ‘‘A Defense of Capital 
Gains Taxation,”’ 67 Harvard Law Review 432 
(1954); Surrey, ‘‘Possible Improvements in Cap- 
ital Gains Taxation—A Reply to Magill,’’ 67 
Harvard Law Review 601 (1954); Eisenstein, 
“Capital Gains Taxation in a Nutshell,” 9 Tax 
Law Review 1, 201, 401, 601 (1954); Bitker, 
“Capital Gains Taxation Revisited,” 63 Yale 
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to make more efficient use of capital gains 
opportunities. Sunday evening television 
commentators gave late flashes about ex- 
pectant gainors. Arithmetic textbooks were 
being rewritten to incorporate capital gain 


situations in the problem cases and illustra- 


tions. The Moscow newspaper, Pravda, 
announced that a Russian by the name of 
Marx had discovered capital gains in 1893 
and had published his findings in full un- 
der the title of Das Kapital Gains. In the 
midst of this charged atmosphere America’s 
wealthiest citizen dropped a new piece of 
yeast. In full-page advertisements in all 
metropolitan newspapers and on all televi- 
sion stations he announced that he would 
give a million dollars as a prize to the per- 
son who concocted the most novel method 
of transforming income into capital gain. 
Six professors of tax law were hired to 
judge the results. No less than nineteen 
million responses were received, and it was 
necessary to add another fifty-five profes- 
sors to the judging panel. The contest ran 
for a full year, and each week the best of 
the suggestions reviewed by the panel dur- 
ing the week was published and its author 
awarded an interim prize of ten thousand 
dollars. (One of these winning suggestions 
turned out to result in changing capital gains 
into ordinary income. Unfortunately, this 
fact was not discovered until six months 
had elapsed. Congress immediately pro- 
vided retroactive legislative relief to all who 
relied on the plan that went wrong.) At 
last the contest closed and the judges 
reached a final decision by a vote of thirty- 
one to thirty. The grand prize was awarded 
to an unemployed ex-congressman. The 
celebration for the winner was marred by 
a most unfortunate occurrence. The Bu- 
reau of Internal Revenue, in a press release, 
let it be known that the prize money would 
be taxed to its recipient as ordinary income 
and not as capital gain. This blow to his 
prestige was thought to have accounted for 
the suicide of the winner which occurred 
just before hi8 suggestion was to have been 
revealed to the public." In deference to his 
memory the idea has been kept a secret. 





Law Journal 499 (1954); Cary and Pedrick, 
“Capital Gains Taxation Revisited in a Nut- 
shell,’’ 21 University of Chicago Law Review 
500 (1954); Paul, Hssays on Capital Gains Taxa- 
tion (Fourth Series) 6 vols. (1954); Holzman, 
‘“‘What’s New in Capital Gains?’’ Taxes—The 
Tax Magazine, April, 1954, p. 333. 

‘For a while there was a competing theory 
that the winner had died voluntarily in order 
to raise his basis under Section 113 (a) (5) of 
the Internal Revenue Code. This explanation 
seems to be improbable. 
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Labor's Entry 

The reader may be wondering why or- 
ganized labor had not put in its bid for a 
place in the capital gains sweepstakes. All 
during the early years of the fifties various 
small segments of the working group, 
broadly defined, had managed to carve out 
little gains niches for themselves. For ex- 
ample, there was a very confused ruling by 
the Bureau which was interpreted by tax- 
payers to mean that the compensation of 
any employee who worked less than twenty 
days a year could be treated as a capital 
gain. (Later this was clarified to mean 
something else.) Seeming to qualify under 
this ruling were a number of bankers, sev- 
eral movie and television personalities and 
all soft coal miners under the new contract 
negotiated by Lewis and the mine oper- 
ators. Stockbrokers were given special dis- 
pensation by Congress. Taking notice of 
the tax-minded atmosphere within which 
they worked, the legislators thought it 
would be too cruel to force the brokers to 
report their wages and salaries as ordinary 
income. Similarly favored by this kind of 
special legislation were the professional 
athletes. They were given the capital gains 
privilege in response to their demands seek- 
ing an allowance for depletion of their per- 
sonal apparatus. These random illustrations 
will convey some impression of how far labor 
had advanced by the middle of the decade. 

In 1955 the pressure on the leaders of the 
great national unions by the rank-and-file 
membership was terrific. Many of the mem- 
bers had dabbled in stocks, more had pur- 
chased capital gains government bonds, and 
still more had participated in the great prize 
contest. Now they were insisting that some 
way be found or created for wages in gen- 
eral to. be taxed in capital gains style. The 
leadership proceeded slowly by trying to get 
various: rulings from the Bureau which 
could be used as levers for further progress. 
Usually reliable sources reported, for in- 
stance, that the Bureau was asked to rule 
that any man who had worked more than 
twenty years for a company had an “in- 
vestment” in it, measured by the aggregate 
wages received by him during the first 
twenty years, and that subsequent wages 
paid to him were a withdrawal of such 
capital investment. Of course no such rul- 
ing was handed down, at least publicly. 
Then the leadership switched tactics and de- 
scended upon Congress en masse to put 


8 Before the Republican Convention started 
this faction of the party wanted to exempt cap- 
ital gains from taxation altogether, on the 
ground that capital gains are not income. At 
the convention the group made a sudden switch 


Capital Gains 





through a new “Charter of Rights” for or- 
ganized labor. The proposed measure, 
thirty printed pages in length, boiled down 
to a one-sentence amendment to the Internal 
Revenue Code: Wages are capital gains. 
With an election only a year off, congress- 
men did not hesitate for long. Their rush 
to outdo each other in broadening the scope 
of the charter bill was nothing short of 
stupendous. As originally written the bill 
covered the wages of all regularly employed 
wage earners who belonged to a recognized 
union. As it emerged it applied to the 
income of all union members who had ever 

een employed and to the income of all 
persons related to any union member who 
had ever been employed. A last-minute 
conference rider to the measure added a so- 
called equalization provision purporting to 
eliminate a tax inequality which did not 
exist between common-law and community- 
property states. This rider in effect pro- 
vided that any taxpayer whose wages 
qualified for capital gains treatment under 
the charter law could treat all of his other 
income, from whatever source derived, as 
capital gains. A single exception was speci- 
fied. Income in the form of a profit from 
the sale of a tax-exempt state or municipal 
bond was to be reported as ordinary income. 


Happy Ending 


The country now. was literally wrapped 
up in capital gains. Tax collections had 
fallen to a precariously low level. Income 
tax return forms had increased to mammoth 
size, the individual income tax form exceed- 
ing in length the regular estate tax form. 
Lawyers and accountants suffered enor- 
mously because no one came to them for 
advice on changing income into capital gain. 
It was in such a climate that the history- 
making presidential campaign of 1956 was 
fought. Both parties in convention talked 
at length about the tax problem. The Re- 
publican party was split into two camps. 
One faction wanted to enter into a bipar- 
tisan tax policy; “Take politics out of cap- 
ital gains” was their motto. The other 
faction, led by the Illinois delegation, wanted 
to return to the good old days of 1950 when, 
as they put it, “only real capital gains were 
taxed as capital gains should be taxed.” 
They insisted, however, that the maximum 
tax of twenty-five per cent on capital gains 
be reduced to 12% per cent so as “not to 
stifle industry and commerce.”* No com- 


and adopted the position stated in the text. 
It was rumored that the change was insisted 
upon by the Illinois delegation which had just 
learned that the British do not tax capital 
gains. 
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parable division marred the Democratic gains. Nobody thought for a moment, 
assembly. It was agreed by all good party however, that the President would act 
members that the Democrats stood firmly shortly after the inaugural ceremony. The 
for “A fair deal in taxation.” Its candidate country was stunned both by his proposal 
campaigned on that platform and promised and by the realization that he was actually 
that the tax plans which he had been con-_ carrying out his major campaign promise. 
sidering during his then ending term would 
be ready by the beginning of his next term. 
Needless to say the Democrats won again, 
making it seven straight. 


We cannot hope to capture the spirit in 
which the presidential address was deliv- 
ered. Nor can we reproduce the reaction 
and relief with which it was received. At 

The President’s address to Congress dur- best we can let the President’s concluding 
ing the first week of January, 1957, came words speak for themselves: “No longer 
as a real surprise to both that body and the _ need we fear capital gains. I propose, first, 
nation. The election had done nothing tg that all capital gains be taxed at the same 
alter popular turmoil about capital gains. rates as ordinary income. And, second, I 
In fact the excitement had increased because propose that taxpayers be given an option 
the Supreme Court was soon to consider the to report any part or all of their ordinary 
constitutionality of the charter act and income as capital gain. This is a charter 
because the electioneering had stirred up which truly gives our people the liberty 
some doubts about the future of capital they desire.” [The End] 


— 


~ THE VOICE ~~ 
AMERICA __. 


ee <a 


Special Deputy Commissioner Eldon P. King (right), responsible for all inter- 
national contacts and treaty negotiations in the Bureau, recently recorded a special 
broadcast to be used by the “Voice of America” to the people of various countries. 
The interview emphasized the voluntary assessment feature of the American 
income tax, the high standards of morality practiced by American taxpayers and 
the various appellate procedures which assure fair treatment of taxpayers. C. M. 
Hogan, “Voice of America” commentator, is shown with Mr. King. 
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Corporation Liquidation 


Loss Carry-Backs 


By R. T. BOEHM 


THE AUTHOR OF “MELODY IN G's’’ REITERATES A DIFFICULT 
POINT. HE IS AN ATTORNEY AND CPA IN COLUMBUS, OHIO 


i ibang RIGHT to carry back a loss arising 
out of the liquidation of business assets 
by noncorporate taxpavers has been uniformly 
denied. Decisions of courts of appeals for 
four circuits (see “Melody in G’s,” TAxEsS— 
The Tax Magazine, February, 1950, page 163, 
and a new decision in the Sixth Circuit in 
Smith v. U. S., 50-1 ustc J 9232, 180 F. (2d) 
357 (1950)) have destroyed all reasonable 
hope of a contrary result. On the basis of 
legislative and administrative history, de- 
spite the first-blush discrimination in favor 
of corporations, the Treasury has produced 
the correct interpretation, and it has been 
approved: the carry-back laws do not permit 
a loss on the sale of business assets sustained 
by a taxpayer Other ihan a corporation to be 
carried back to offset prior years of earnings 
from operations. 

Corporations are somewhat better off; if 
the facts are right and if the motive is not 
purely one of tax avoidance, a liquidation 
loss can be carried over. A reader who 
doubts this (letter, TAXES, July, 1950, page 
594) thinks that the answer would be no 
different from that applicable to noncorpo- 
rate taxpayers. For support, he relies upon 
his “accounting point of view,” which pre- 
sumably would distinguish between operat- 
ing results and liquidations. 





1Note the pendency of proposals by the 
American Bar Association and the American 
Institute of Accountants to include in the com- 
putation of a net operating loss for noncorpo- 
rate taxpayers losses arising from sale of 
Property used in trade or business. (See ‘‘De- 
tailed Comparison of Three Proposals for Re- 
vision of Federal Taxation,’’ 90 Journal of 
Accountancy 46, 48 (July, 1950).) The proposed 
Revenue Act of 1950 as passed by the House of 


Carry-Backs 


The statute explicitly does for corpora- 
tions what it does not do for individuals. 
Code Section 122 (d) (5) provides in part: 


“Deductions otherwise allowed by law not 
attributable to the operation of a trade or 
business ... shall (in the case of a taxpayer 
other than a corporation) be allowed only to 
the extent of the amount of the gross in- 
come not derived from such . . . [opera- 
tions].” (Italics supplied.) 

This negative language is behind a posi- 
tive answer supplied by the Tax Court in 
Acampo Winery & Distilleries, Inc., CCH 
Dec. 15,345, 7 TC 629 (1946). That case 
was almost identical with one posed by the 
questioner: What about “a manufacturing 
company operating as a corporation which 
decides, for one reason or another, to go out 
of business. It sells its plant and equipment 
at a loss. Can that loss be carried back two 
years against taxable ‘operating’ income?” 
he queries. The Tax Court would say that 
it could, and the Treasury by its acquiescence 
would agree,” if the Acampo case and its 
satellites mean what they seem to teach. 


The ghosts of World War II are not yet 
forgotten. Korea and the long shadow of 
the Kremlin might make ancient tax history 
breathe again. The excess profits taxes were 
perhaps only asleep; with.events forcing a 


Representatives (H. R. 8920), now stymied in 


the Senate by Stalin, ignores these particular 
Suggestions and indirectly handles the problem 
by revising Section 117(j), Internal Revenue 
Code, so as to treat business-corpus-asset trans- 
actions as capital gains (Section 209). The 
five-year carry-forward contemplated by the 
bill, if passed, will moot such cases arising 
after December 31, 1949 (Section 214(b)(2)(B)). 
2? Acquiescence noted in Bulletin 1949-11. 
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reawakening, carry-back of excess profits 
credits again will become a live problem for 


business. Under the late unlamented sec- 
tions, the Tax Court held that even though 
Acampo permitted carry-back of a corpo- 
ration’s liquidating losses as to income taxes, 
a similar carry-back would not be permitted 
when the excess profits tax credit arose out 
of such a liquidation. See Wier Long Leaf 
Lumber Company, CCH Dec. 16,157, 9 TC 
990 (1947).* This arbitrary rule-of-law ap- 
proach was reversed by the Court of Ap- 
peals for the Fifth Circuit. The current view 
turns around a factual business-purpose test: 
the courts now want to know whether the 
loss was sustained in a bona-fide liquidation 
with some business justification, or whether 
an attenuated liquidation period was adopted 
to provide a cute trick to recover excess 
profits taxes paid on earnings in prior years 
of successful operation. Wier Long Leaf 
Lumber Company v. Commissioner, 49-1 ustc 
{ 5930, 173 F. (2d) 549 (CA-5, 1949). This 
distinction between a bona-fide income tax 
carry-back claim and an excess profits carry- 
back was recognized anew in Winter & Com- 
pany, Inc. CCH Dec. 17,106, 13 TC 108 
(1949). The case does more; in it, the court 
applied the factual avoidance test to the 
income tax aspect as well as to the excess 
profits tax. 


Accounting Theory—lts Part 
in Statutory Construction 


Thus far, I have taken issue only with a 
simple conclusion as to the meaning of a 
technical provision of the statute. I must 
go further to challenge the questioner’s under- 






lying reasoning, which is grounded on a 
nebulous “accounting point of view.”* This 
generality unfortunately presumes a fixed 
and determinable quality which, as to many 
aspects of accounting, cannot be established. 
One can reasonably suggest that Professor 
Paton’s fallacy-of-ranking-costs argument 
(Advanced Accounting (MacMillan & Com- 
pany, 1941), page 25) might logically include 
all costs in the corporate history, including 
liquidation costs. The confusion as to the 
inclusion of extraordinary items in corporate 
income statements is another evidence of an 
underlying uncertainty.® 


However, to further argue the* present 
state of the development of accounting the- 
ory is to fall into the same trap that has 
caught the questioner. Accounting is only 
one technique which sometimes may assist 
in the resolution of these questions. If, in- 
deed, it is more than a technique, when con- 
fronted by authority which has the standing 
of law, it becomes at best only a frustrated 
point of view. Volumes have been written 
which mean little more than this: the tax 
structure is a body of law which has only 
a limited relationship to accounting as such. 
Support for this assertion can be marshalled 
in the form of dozens of articles,* addresses, 
laments and critiques exemplified by a use- 
ful volume by Professor Reiner, Differences 
in Net Income Tax Accounting and Federal 
Income Taxes (Commerce Clearing House, 
1949). Of course, the common areas be- 
tween the tax law and accounting doctrine 
and techniques are tremendous in scope and 
persuasiveness. The overlapping areas exist 


(Continued on page 884) 





?For a more detailed and analytical discus- 
sion of the entire problem and the cases up to 
1949, see the competent and painstaking article 
by Raum, ‘‘Carry-overs and Carry-backs in_ 
Connection with the Liquidation or Sale of a 
- Business,’’ 49 Columbia Law Review 49 (Janu- 
ary, 1949), also printed in Proceedings of the 
New York University Seventh Annual Institute 
on Federal Taxation (1948), p. 1070. But in 
considering the cases discussed, remember that 
Wier Long Leaf Lumber Company, since has 
been partially reversed and its reasoning over- 
ruled. See also Susser, ‘Tax Consequences 
of the Net Operating Loss Deduction,’ 5 Tax 
Law Review 211, at pp. 225-225. o 

Except for the extension of the tax-avoidance 
angle discussed later in the text, the Acampo 
case has been applied with little difficulty in 
several subsequent cases. Compare Gorman 
Lumber. Sales Company, CCH Dec. 17,070, 12 
TC 1184, 1196 (1949); Winter 4 Company, Inc. 
(Indiana), CCH Dec. 17,106, 13 TC 108; Bow- 
man v. Glenn, 49-1 ustc § 5935, 84 F. Supp. 200; 
and Whitney Manufacturing Company, CCH 
Dec. 17,702, 14 TC —, No. 137 (1950). 

4 Taxes—The Tax Magazine, July, 1950, p. 595. 

5 Among others, see Accounting Research Bul- 
letins 35, 32, 8 and 6. 
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* Some of the most direct among the articles 
which deal with this problem include Lasser 
and Peloubet, ‘‘Tax Accounting v. Commercial 
Accounting,’’ 87 Journal of Accountancy 279, 
4 Tax Law Review 343 (1949); Gutkin and 
Beck, ‘‘Tax Accounting v. Business Account- 
ing: The Emasculation of Section 41,’’ 79 Jour- 
nal of Accountancy 130 (February, 1945); 
Ludmer, ‘‘General Accounting v. Tax Account- 
ing,’’ 24 Accounting Review 414 (October, 1949); 
Lasser, ‘“‘Tax Accounting Incongruities,’’ 83 
Journal of Aocountancy 221; Seghers, ‘‘Tax 
Accounting Compared with Recognized Account- 
ing Principles,’’ TAxEs—The Tax Magazine, 
February, 1949, p. 145; Edelmann, ‘‘Is Income 
Tax Accounting ‘Good’ Accounting Practice?’’ 
TAxES—The Tax Magazine, February, 1946, 
p. 112; and a note, ‘‘Accounting Principles v. 
Tax Practice: ‘Treatment of Deferred Credits 
and Reserves,’’ 61 Harvard Law Review 1010 
(1948). Underlying doctrines have been well 
analyzed by Gruneberg, ‘‘Our Real Difficulty 
in Understanding Tax Problems,’’ 83 Journal 
of Accountancy 35; May, ‘‘Authoritative Finan- 
cial Accounting,’’ 32 Virginia Law Review 698, 
82 Journal of Accountancy 102: and Berle, 
“Accounting and the Law,’’ 13 Accounting 
Review 9. 
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SECTION 101 (6) 


By HARRY W. WOLKSTEIN — — 


CPA, New Jersey and New York 


SINCE THIS SECTION HAS BEEN IN THE TAX NEWS SO OFTEN 
RECENTLY, WE BELIEVE THAT YOU WILL FIND THIS SECOND 
ARTICLE IN SUCCESSIVE ISSUES OF INTEREST AND VALUE 





On June 14, 1950, the House Ways 
and Means Committee adopted a series 
of proposals in a drive to limit the 
tax-free status of educationai institu- 
tions, trade unions and charitable 
trusts and foundations. It is esti- 
mated that these proposals, if enacted 
into law, would ultimately increase 
the federal government’s tax revenue 
by about $100 million a year. Churches 
and other religious organizations 
were excluded from these proposals. 


pRrOR to the Mueller Company decision 
in May, 1950, the established precedent 
of court cases relating to Section 101 (6) 
of the Internal Revenue Code indicates a 
clear-cut attempt by the courts to carry 
forth the Congressional intent of tax ex- 
emption for charitable organizations. It 
is the opinion of this writer that these 
actions have developed the thirty-year-old 
Congressional enactment into a mass of 
unwieldy and hair-splitting law and that 
the time has come for Congress to rewrite 
and clarify this subsection of the Code. 


To obtain exemption under Section 101 
(6), an organization must meet three tests 
as required by Regulations 111, Section 
29.101 (6)-1: 

(1) It must be organized and operated 
exclusively for one or more of the specified 
purposes: religious, charitable, scientific, 
literary, educational or for the prevention 
of cruelty to children or animals. 

(2) Its net income must not inure in 
whole or in part to the benefit of private 
shareholders or individuals. 


Section 101 (6) 


(3) It must not by any substantial part 
of its activities attempt to influence legis- 
lation by propaganda or otherwise. 


The key words of Section 101 (6) are 
“organized and operated exclusively” and 
“no part of the net earnings of which 
inures to the benefit of any private share- 
holder or individual.” Perhaps the most 
important court decision was Trinidad v. 
Sagrada Orden de Predicadores, 1 ustc ¥ 88, 
263 U. S. 578 (1924), wherein it was estab- 
lished that the ultimate test of exemption 
is the destination of income rather than 
its source, even though the income might 
be derived in part from what might be 
called trading. The fact that income was 
derived from business sources exclusively 
did not alter the fact that the corporation 
was operated “exclusively” for the specified 
and approved purposes. 


In rendering this decision Justice Van 
Devanter stated: 


“Evidently the exemption is made in 
recognition of the benefit which the public 
derives from corporate activities of the 
class named, and is intended to aid them 
when not conducted for private gain. Such 
activities cannot be carried on without 
money; and it is common knowledge that 
they are largely carried on with income 
received from properties dedicated to their 
pursuit. This is particularly true of many 
charitable, scientific and educational corpo- 
rations and is measurably true of some 
religious corporations. Making such prop- 
erties productive to the end that the income 
may be thus used does not alter or en- 
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large the purposes for which the corporation 
is created or conducted.” 


This court decision established the prece- 
dent that encouraged colleges and charitable 
organizations to engage in business ven- 
tures for purposes of profit. 


Purpose as First Consideration 


The Trinidad case was decided in 1924. 
In 1926 the United States Board of Tax 
Appeals, in Unity School of Christianity, CCH 
Dec. 1435, 4 BTA 61, decided that the 
Unity School of Christianity was exempt 
from taxation under a similar provision 
of the applicable Internal Revenue Act. 
The taxpayer there was incorporated for 
the purpose of establishing and maintain- 
ing a school for instruction in the promo- 
tion of Christianity and related subjects. 
Again, there was no question that the tax- 
payer was organized for exempt purposes; 
and on the basis of the Trinidad decision 
the board held that its cafeteria, library 
and unity center were all operations for 
religious, charitable and educational pur- 
poses. The board significantly said in dis- 
cussing the Trinidad case (page 67): 


“It is apparent that the Court regarded 
the general purpose and the primary func- 
tions and activities of the organization as 
the principal matters to be considered. That 
is to say, a corporation failing in the primary 
attribute of being a religious, charitable, 
scientific or educational organization, re- 
quires no further consideration, for it is in 
no event within the exemption provision. 
If it be not one of this class, it is un- 
necessary to consider the remaining quali- 
fications prescribed by the statute, since 
they are only restrictions upon corpora- 
tions of the principal character exempted?’ 


In past years, the Commissioner has de- 
nied tax exemption to many an organization 
that functioned as a lobbying association 
or spread controversial information for the 
purpose of influencing legislation. It should 
be noted, however, that the Regulations 
extend the privilege of tax exemption to 
an organization as long as its propaganda 
activities do not constitute a substantial 
part of its all-around educational activities. 


It is significant that the Regulations do 
not expressly preclude all activity involving 
propaganda which might influence legisla- 
tion. Had Congress intended to withhold 
tax exemption from any organization en- 
gaged in propaganda to any degree, it would 
not have granted outright exemption to 
such organizations as labor unions, fraterni- 
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ties and cooperatives, many of which take 
an active part in propaganda influencing 
legislation concerning their own particular 
interests. The conclusion reached is that 
such propaganda activities must not be 
the primary purpose or sole function of 
the organization. Rather, its activities must 
be substantially nonpartisan, noncontrover- 
sial and educational. However, in view of 
the many phases of Section 101 (6), this 
article will deal principally with the legal 
definition of the word “organized” and the 
phrase “no part of the net earnings of 
which inures to the benefit of the private 
shareholder or individual,” as set forth in 
court decisions. 


New Slant on “Organized” 


In Sun-Herald Corporation v. Duggan, 4 
ustc § 1355, 73 F. (2d) 298, the court held 
that “organized” meant “incorporated” and 
referred to several rulings of the Commis- 
sioner that the right of a corporation to 
exemption is to be determined by the powers 
given in its charter. In Roche’s Beach, Inc., 
CCH Dec. 9650, 35 BTA 1087, the Board 
of Tax Appeals upheld this rule saying, 
“The stated purposes of a corporation are 
to be found in its charter.” However, the 
circuit court of appeals reversed this deci- 
sion (38-1 ustc J 9302, 96 F. (2d) 776). 

Prior to his death, Edward Roche organ- 
ized Roche’s Beach, Inc. and in his will 
created a charitable foundation, the “Edward 
and Ellen Roche Relief Foundation.” Roche’s 
Beach, Inc. was to be the medium through 
which the charitable foundation could oper- 
ate the property and collect the income. 


The major portion of Edward Roche’s 
estate was conveyed to Roche’s Beach, 
Inc. in exchange for its capital stock. This 
stock and the residue of his estate were 
bequeathed to testamentary trustees for 
the purpose of establishing a fund for the 
relief of destitute women and children; the 
fund was to be known as the “Edward and 
Ellen Roche Relief Foundation” and was 
to be administered by the trustees. After 
his death the trustees operated Roche’s 
Beach, Inc. and turned over its net income 
to the foundation. The corporation filed 
an income tax return for 1931 and paid 
the indicated tax. Thereafter, it duly filed 
a claim for refund on the ground that it 
was exempt from taxation. The Commis- 
sioner denied the claim for refund and 
assessed an additional tax. The Board of 
Tax Appeals sustained the Commissioner’s 
ruling that “the stated purposes of a cor- 
poration are to be found in its charter.” 
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The circuit court of appeals did not sus- 
tain this decision but held the organization 
exempt under Section 103 (6) while deny- 
ing exemption under Section 103 (14) of 
the Revenue Act of 1928. To achieve ex- 
emption under Section 103 (6) the corpo- 
ration must be “organized and operated 
exclusively for . . . charitable . . . pur- 
poses . . . no part of the net earnings of 
which inures to the benefit of any private 
shareholder or individual.” The circuit court 
in reversing the Board of Tax Appeals held 
that the corporation was “organized” for 
charitable purposes even though the cor- 
porate charter was silent as to this part. 
The court held: “His Will referred to the 
corporation and made manifest that the in- 
come produced by it could not be used for 
other than charitable purposes without a 
provision of the testamentary trust.” 


This was an apparent contradiction of 
the decision in Sun-Herald v. Duggan, men- 
tioned above, where the court held that 
“organized” meant “incorporated.” The 
court, of course, realized this and attempted 
to clarify the rule by stating that “The 
decision in the Duggan case was correct, 
for the real purpose was whether a subse- 
quently formed purpose to hold the property 
of a business corporation for an exempt 
institution to which all its stock had been 
given, entitled it to exemption under Sec. 
103 (14). . . .” (Italics supplied.) 


Continuing, the court shed light on the 
meaning of the word “operated”: “In our 
opinion the petitioner is entitled to exemp- 
tion under Sec. 10 (6) unless it must be 
held that this subdivision applies only to 
a corporation which directly dispenses charity 
and excludes one which merely produces 
income for a charity administered by another 
tax exempt organization. . ..” As a 
general principle the court added: “Ex- 
emptions of income devoted to charity are 
begotten from motives of public policy and 
are not to be narrowly construed.” 


Although the Commissioner still attempts 
to be guided by the original rule that the 
intent of the organization is to be found 
in the corporate charter, the courts have 
laid down the rules elaborated upon in 
the above paragraph. The court decisions 
seem to indicate that the charter is not the 
only document which establishes the cor- 
porate purpose but that other documents 
as well must be considered. However, these 
documents must establish the corporate pur- 
pose at the inception of the organization 
and not subsequently. 


Section 101 (6) 





Second Sun-Herald Case 


In light of this redefining of the word 
“organized,” the Sun-Herald Corporation 
again brought suit for exemption under 
Section 101 (6) (Sun-Herald Corporation v. 
Duggan, 47-1 ustc $9182, 160 F. (2d) 475 
(1947)). Judge Hand stated: 


“We ruled this precise point against one 
of them in the case of a tax for an earlier 
year ... and, although in Roche’s Beach, 
Inc. v. Commissioner we did some- 
what modify what we had said, it was no 
more than to hold that the certificate of 
incorporation was not the only test of 
whether a corporation was ‘organized’ for 
educational or other similar purposes. ... 
True, by 1930 they had ceased to have any 
other activity than to hold property for a 
municipal art museum; but that will not 
serve. If they are to succeed, it can only 
be because the income on which they were 
taxed was not their income, but that of 
another corporation which concededly was 
exempt under subdivision fourteen.” 


Dower Rights 


The other words of Section 101 (6) which 
have brought forth the most important 
litigation are “no part of the net earnings 
of which inures to the benefit of a private 
shareholder or individual.” In Emerit E. 
Baker, Inc., CCH Dec. 10,817, 40 BTA 555, 
the question arose as to whether the pay- 
ment of an annuity by the foundation to 
the testators constituted net earnings which 
inured to the benefit of a private individual. 
If so, the foundation would, of course, not 
comply with Section 101 (6) and hence not 
be exempt from taxation. 


In the case of Emerit E. Baker, Inc., there 
was no question as to proper inception. 
The corporation, organized in the State 
of Illinois on December 15, 1924, set forth 
clearly its charitable purposes. On Janu- 
ary 1, 1949, Emerit E. Baker died leaving 
a will in which he appointed Emerit E. 
Baker, Inc. as the executor of his estate. 
The will provided for the payment of an 
annuity of $12,000 to his wife, this sum to 
be paid from the estate income. The will 
provided for an invasion of corpus should 
the income be insufficient. In addition, 
the wife was authorized to use such funds 
as she deemed necessary to provide for 
the education of her niece and nephews. 

In lieu of asserting her dower rights, to 
which she was entitled under the laws of 
the State of Illinois, Jennie H. Baker agreed 
to accept an annual payment of $19,200. 
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This was $7,200 in excess of the annual 
payment provided for in the will. The 
court held that this did not constitute 
payment of the net earnings for the benefit 
of any private shareholder or individual and 
hence did not defeat exemption. ‘We do not 
think that that alone defeats its classifica- 
tion as an exempt corporation under the 
statute. The payment of these amounts 
was merely incidental to and was a means 
of furthering the charitable and educational 
purposes for which the petitioner was or- 
ganized. It was in no sense a part of its 
corporate activities.” (Italics supplied.) 


The logic of the court, as illustrated 
above, was to grant exemption because the 
existance of the foundation and the con- 
tinuance of its beneficent works of charity 
depended upon the surrender of dower 
rights by Jennie Baker. Had not the dower 
rights been surrendered, the entire founda- 
tion would have been defeated. This dower 
right then was the consideration which the 
foundation had to pay to continue its good 
work. It was “a means of furthering the 
education purposes for which the petitioner 
was organized.” 


Another Case 
of Widow’s Prerogative 


The line of reasoning followed in Emerit 
E. Baker, Inc. was followed in Edward Or- 
ton, Jr. Ceramic Foundation, CCH Dec. 16,032, 
9 TC 533, aff'd 49-1 ustc | 9225, 173 F. (2d) 
483 (CA-6). The foundation was organ- 
ized in accordance with the testator’s will 
“to provide a stable and dependable organ- 
ization for continuing the manufacture and 
sale of Pyrometric Cones. . . .” “The 
second and subsidiary purpose . is to 
provide a Research Organization for the 
prosecution of studies and researches for 

‘overcoming technical and manufacturing 
difficulties and for thus advancing the ce- 
ramic acts and industries in the United 
States.” The testator directed that the 
sum of $42,000 be paid his widow over a 
period of five years. The widow, being the 
sole heir, had the right to take under the 
will or under the Ohio statutes of distribu- 
tion which entitled her to a one-half inter- 
est in all the testator’s property. She elected 
to take under the testator’s will but as 
consideration for such election she entered 
into a collateral agreement with the trustees 
whereby she was to be paid a life annuity 
of $350 per month. 


The court held that no part of the net 


earnings inured to a private individual. 
Judge Le Mire stated: 
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“Under the testator’s will his wife was 
entitled to receive over a period of five 
years monthly payments out of the income 
of the Foundation aggregating $42,000.00. 
The last of these payments amounting to 
$2,845.93 was made to her during the tax- 
able year 1940. After these payments ceased 
the wife began receiving the life annuity 
payments of $350.00 per month under the 
collateral agreement which she and ‘the 
trustees had entered into. The payments 
of income to the wife, both under the will 
and under the agreement were not the real 
purpose for which the Foundation was 
established. They were a charge upon its 
entire assets and had to be paid in order to 
free the assets and income for use in the 
scientific aims of the foundation.” 


Quid Pro Quo 


The case which should be distinguished 
from the two prior cases is Scholarship 
Endowment Foundation v. Nicholas, 38-2 
ustc § 9595, 25 F. Supp. 511. Benjamin M. 
Rastall organized the plaintiff corporation 
under the laws of Colorado as a nonprofit 
corporation which was to make loans to 
students and others seeking an education. 
Rastall turned over to the corporation 
corporate stocks and bonds of the value of 
$34,000 in consideration of an agreement 
by the corporation that it would pay to 
Rastall ‘during his life, and upon his death 
to his wife for her life, all the income 
from the securities so conveyed. On May 
1, 1934, this agreement was canceled and 
a new agreement was entered into providing 
that the corporation would pay Rastall 
$5,000 annually during his life and after his 
death the same amount to his wife for her 
life. The court denied exemption saying 
that “a grant for a consideration in re- 
turn, a quid pro quo, is not recognized as a 
charitable trust. In other words, an out- 
right gift, without power of revocation, or 
retention by the donor, is the require- 
We... ax. 


The distinguishing factor between this 
case and the two prior ones would seem 
to be that in the later case there was not 
an unconditional gift to charity but a 
quid pro quo. However, in the two pre- 
ceding cases, there was an unconditional 
gift, and the fact that the widow sur- 
rendered her dower rights in return for 
the annuity was not a quid pro quo but a 
separate transaction. Moreover, it was a 
transaction essential to the very life of the 
foundation. 
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‘Private Purposes” 


A recent case that we have as a guide is 
Davenport Foundation v. Commissioner, 48-2 
ustc § 9387, 170 F. (2d) 70, CCH Dec. 
16,197(M), 6 TCM 1335. On May 23, 
1939, Levi M. Davenport executed an ir- 
revocable transfer in trust of certain real 
and personal property to La Verne College. 
On June 1, 1939, his wife transferred to 
the trust some real estate. Subsequently, 
the Davenport Foundation replaced La Verne 
College as trustee. On or about October 
8, 1940, La Verne College transferred to 
the Davenport Foundation all the real and 
personal property which it held by virtue 
of the trust. The terms of the trust re- 
quired that $400 per month be paid to the 
trustor. Provision was also made to care 
for the grantor’s brother and the grantor’s 
children should their needs require it. 


Included in the real estate conveyed to 
this trust was a parcel known as the 
“First Street property.” After the trust 
was created the trustor desired to improve 
such property. The trustee was advised by 
its lawyer that it could not borrow money 
for the benefit of the trust, but it could 
reconvey the property to the trustor, have 
him borrow the money, make the improve- 
ments and then reconvey it to the trust. 
This plan was followed. Petitioner con- 
tended that since the First Street property 
and the home property were conveyed to 
petitioner subject to certain interests, the 
rule of Edward Orton, Jr. Ceramic Founda- 
tion should be followed. The court denied 
this contention, and exemption was denied. 
The court stated: 


“The record here establishes that the 
First Street property and the home prop- 
erty were conveyed back to the 
trustor, and subsequently reconveyed to 
petitioner under certain reservations. ... 
And it does not appear that such bene- 
ficiaries ever waived or surrendered their 
rights under the original trust. 


“Furthermore, this record shows that 
during the taxable periods a portion of 
petitioner’s income was actually used to 
pay taxes and other expenses of the trus- 
tor’s home and to provide an annuity of 
$100 per month to trustor’s daughter... . 
Since the trust was created for private as 
well as public purposes, all the income of 
the trust corpus was not to be devoted 
exclusively to charitable purposes.” 


During the first half of 1950 the courts 
handed down two important decisions on 
Section 101 (6): Universal Oil Products 


Section 101 (6) 








Company v. Campbell, 50-1 ustc § 9260, 181 
F, (2d) 451 (CA-7, 1950), and C. F. Mueller 
Company, CCH Dec. 17,652, 14 TC—, No. 
111% (May 25, 1950). In both of these 
cases tax exemption was denied by the courts. 


Belated Conformance 
with Statute Not Acceptable 


In the Universal case the United States 
Court of Appeals for the Seventh Circuit 
reversed the findings of the district court 
(49-1 ustc 9180) and held that the Uni- 
versal Oil Products Company was not 
tax exempt. The taxpayer was organized 
in 1932 as a Delaware business corporation 
succeeding to the bulk of the business and 
taking over most of the assets of a South 
Dakota corporation. On October 26, 1944, 
all but one of the owners of the stock and 
notes of the plaintiff entered into a trust 
agreement creating the “Petroleum Research 
Fund,” and transferring to the Guaranty 
Trust Company of New York as trustee 
all of the stock and notes as the corpus 
of said trust fund. This agreement pro- 
vided that the recipient or beneficiary of 
the trust fund should be the American 
Chemical Society or a qualified successor. 

It was admitted by the government that 
the Petroleum Research Fund and the 
American Chemical Society are both tax 
exempt. The plaintiff insisted that it is a 
tax-exempt corporation under Section 101 
(6). Once again the decision hung on the 
meaning of the key words “organized and 
operated exclusively” and “no part of the 
net earnings of which inures to the benefit 
of any private shareholder or individual.” 


The court recognized the liberal inter- 
pretation of Section 101 (6) by stating 
“that ordinarily in the construction of a 
statute levying a tax, doubts should be 
resolved against the Government.” The 
decision rendered by Justice Van Devanter 
in the Trinidad case was again referred to: 
“‘TSection 101 (6)] says nothing about 
the source of the income, but makes the 
destination the ultimate test of exemption’.” 
However, in rendering its decision in the 
Universal case, the court noted that in the 
Trinidad case “The primary purpose of the 
organization and operation of the taxpayer 
was not in question.” 


The issue therefore revolved around the 
interpretation of Roche’s Beach, Inc., above. 
Roche conveyed to this corporation real 
estate along the Atlantic Ocean: his bath- 
ing beach, including buildings and equip- 
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ment, which he was then operating, and a 
claim against the City of New York for 
property taken by condemnation. On the 
same day he executed a will in which he 
bequeathed to his testamentary trustees all 
of the stock of the corporation for the 
purpose of establishing a relief foundation, 
an admittedly exempt organization. The 
Board of Tax Appeals had denied exemp- 
tion on the theory that “the stated purposes 
for which a corporation is organized must 
be found in its charter.” In reversing the 
Board of Tax Appeals the Second Circuit 
stated that the certificate of incorporation 
was not the only test of whether a corpo- 
ration was organized for an exempt pur- 
pose. This was clearly indicated in the 
second Sun-Herald case, above, when the 
court in explaining the Roche’s Beach deci- 
sion held that “the certificate of incorpo- 
ration was not the only test of whether a 
corporation was ‘organized’ for an exempt 
purpose.” 


The Sun-Herald Corporation had been 
organized as a business corporation for 
profit under New York law, to conduct a 
general newspaper publishing business. This 
business was later sold to New York Tri- 
bune, Inc. for notes in the principal sum of 
$3,150,000. Thereafter, the Sun-Herald Cor- 
poration, all its stock having been trans- 
ferred to an exempt corporation, had as its 
sole business the holding of said notes, the 
collection of interest thereon and the pay- 
ment of interest to the exempt parent or- 
ganization. The court held that it was 
not an exempt organization. 


In deciding the present case, the court 
leaned heavily upon the above two cases, 
stating that “no one could organize a busi- 
ness corporation for the purpose of profit 
and later make it tax exempt by the simple 
expedient of transferring its ownership to 
an exempt corporation. . . . If we assume, 
arguendo, that the dedication of the net 
earnings of a business corporation to an 
exempt purpose constitutes operation of 
the corporation for that purpose, it still 
does not follow that the corporation was 
organized for that purpose. . . . Actually the 
transfer of the stock and securities of 
the plaintiff to the trustee did not change 
the type, character or purpose of the or- 
ganization of the plaintiff. It was still a 
business corporation organized for profit. 
The only change was in the ownership of 
its stock and notes and the consequent 
change in the recipient of such part of its 
net earnings as the directors might see fit 
to distribute.” 


It should be noted that on November 15, 
1945, one year after the corporation claimed 
exemption, it had amended its certificate 
of incorporation with a new article. This 
new article used the language of Section 
101 (6) to describe the purpose of its 
organization and operation and to satisfy 
the other requirements of the section. The 
court stated: 


“It seems to us that this amendment of 
its certificate of incorporation can only be 
considered as a belated attempt by plaintiff 
to bring itself within the form for exemp- 
tion under §101 (6) while still retaining 
its original corporate power and purpose 
to operate in the same manner as it had 
since its original organization, that is, as a 
business corporation for profit.” 


Reversal of Established 
Legal Precedent 


The most recent case on this question is 
C. F. Mueller Company, above. Here, the 
Tax Court held that the profits of a corpo- 
rate business having as its only activity 
the operation of a regular competitive busi- 
ness represented taxable income even though 
the earnings inure solely to the benefit of 
a separate corporation falling within the 
exempt class. 


The petitioner, C. F. Mueller Company, 
was incorporated under the laws of Dela- 
ware on August 21, 1947, to acquire the 
business of an old established corporation 
engaged in the manufacture and sale of 
macaroni and similar products for profit 
in competition with others, and to make 
its income available to the law school of 
New York University. It is stated in the 
certificate of incorporation of the petitioner 
that it “is organized exclusively for chari- 
table, scientific, literary, and/or educational 
purposes and no part of its income or 
property shall inure to the private benefit 
of any stockholder, director, or officer, or 
any individual or corporation other than 
New York University for the exclusive bene- 
fit of its School of Law.” - The certificate 
also contains a detailed statement of the 
usual powers of a business corporation 
which the petitioner was to have. Those 
objects’ and powers are almost identical 
with the old company’s. 


On August 28, 1947, the old Mueller 
Company entered into an agreement of 
merger with the petitioner. The form was 
adopted in an effort to achieve, if possible, 
tax exemption for the petitioner under Code 
Section 101 (6). However, the petitioner 
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carried on the same business as had the 
old company, using the same plant, the 
same office facilities, the same trade-marks, etc. 


The petitioner distributed $75,000 to the 
university for the law school on December 
28, 1948, and ordered another distribution 
of $100,000 on December 31, 1949. 


Once again the court decision revolved 
around the meaning of the key words of 
Section 101 (6): “organized and operated ex- 
clusively for scientific or educational purposes.” 


The Tax Court held that the petitioner’s 
case was distinguishable from the Trinidad 
case, above, which stated that the test is 
not the source from which the income is 
derived, but rather the destination of the 
income. The court pointed out that the 
petitioner in the above case was primarily 
engaged in carrying on religious, charitable 
or educational activities and was held to 
have retained its exempt character even 
though it also carried on some profitable 
business. 


In the Mueller case, the Tax Court stated 
that “the petitioner is not the corporation 
engaged in operating an educational insti- 
tution, but is a wholly separate corporation 
which has as its sole day-to-day activity 
the operation of a macaroni business for 
profit.” The instant case is therefore dis- 
tinguished from Trinidad v. Sagrada Orden 
de Predicadores and Unity School of Chris- 
tianity, discussed above, and from Sand 
Springs Home, CCH Dec. 2180, 6 BTA 198. 


The meaning of the word “organized” 
was ruled upon in the Roche’s Beach case, 
in the second Sun-Herald case and in Uni- 
versal Oil Products Company v. Campbell. 
In the Sun-Herald case, exemption was de- 
nied a business organization which ceased 
to operate for the benefit of its stock- 
holde»s and turned over all of its income 
to an exempt organization, on the ground 
that this subsequently acquired purpose did 
not mean that the business was organized 
for an exempt purpose. Similarly in the 
Universal Oil Products case, the court held 
that the amendment of the certificate of 
incorporation of a corporation was insuff- 
cient to put it within the exempt class, 
where it had originally been organized for 
profit. Roche’s Beach, Inc. was found to 
be exempt even though the certificate of in- 
corporation was silent as to exempt pur- 
pose and even though the organization 
existed only to turn over its income to 
another exempt organization. It was held 
that Roche’s Beach, Inc. was exempt be- 
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cause on the same day of its organization 
a trust agreement outlining its charitable 
purpose was also executed. 


The Commissioner made an effort to 
distinguish the Mueller case from the Roche’s 
Beach case. However, the court stated 
that “the Commissioner’s effort to distin- 
guish the Roche’s Beach case from the 
present one is not convincing, and if the 
two are not distinguishable, then with all 
due respect, the Tax Court, not being con- 
vinced by the majority in the Roche’s Beach 
case, declines to follow it at this time.” 


In explaining its refusal to follow the 
decision rendered in Roche’s Beach, Inc. the 
court stated: 


“Congress had clearly in mind the differ- 
ence between the various kinds of corpora- 
tions. It intended to exempt some because 
of the main activity carried on and others 
because they merely held property and col- 
lected the income therefrom [Section 101 
(14)] for an exempt corporation. It said 
nothing about a third class which enters 
actively into business to make money for 
an exempt corporation. The average per- 
son would easily distinguish that class from 
charitable and educational institutions be- 
cause it is not engaged in charitable or 
educational activities. Congress intended 
to tax all commercial corporations com- 
peting with each other for business and 
profits and merely allowed them, in section 23 
(q) (2), limited deductions for contributions 
made by them to charitable organizations.” 


The dissenting opinion held that the 
instant case was indistinguishable from 
Roche’s Beach, wherein the exempt status 
was allowed. It was further stated that 
this case had actually been relied upon by 
numerous courts, that its judicial prece- 
dence had been firmly established and “that 
a judicial precedent so firmly imbedded in 
the history of legislation should be accorded 
more weight than is presently being given it.” 


In order to affirm the Congressional in- 
tent of tax exemption for charitable, educa- 
tional and religious organizations as set 
forth in Code Section 101 (6), the courts 
have built up hair-splitting interpretations 
of this section, particularly as it relates to 
the meaning of the word “organized.” From 
the Roche’s Beach case until the Mueller 
case the various fine points of legal juris- 
prudence have dealt in large measure with 
the meaning of the word “organized.” 


However, after some twenty-six years the - 
Tax Court, “not being convinced by the 
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majority in the Roche’s Beach case,” has 
reversed, in the Mueller case, the established 
legal precedent. As a consequence, the 
Association of American Universities has 
warned universities against making further 
investments that might jeopardize their 
tax-exempt status; other organizations, too, 
conscious of the implications of this deci- 
sion, are looking over their investments. 








In light of the Mueller case and the 
rather tenuous distinctions regarding the 
meaning of the word “organized” and the 
phrase “no part of the net earnings of 
which inures to the benefit of any private 
shareholder or individual,” it is apparent 
that the time has come for Congress to 
clarify Section 101 (6) by revising it 
thoroughly. [The End] 


ACQ. AND NON-ACQ.—Continued from page 804 | 


“Nothing herein shall be so interpreted 
as to require any taxpayer to employ the 
services of any person in preparing any re- 
turns. Nor shall failure to employ independ- 
ent accountants be held prejudicial to the 
interests of any taxpayers. 


“The independence of any accountant is 
a matter of fact, to be determined in view 
of each individual situation. In general, the 
position of the Securities and Exchange 
Commission as to the independence of ac- 
countants will be adhered to.” 

An independent certified public account- 
ant or public accountant, in order to assume 
the responsibility of certifying to the taxable 
net income, would, of course, have to some- 
what broaden the scope of his examination 
in many instances. But he makes his ex- 
amination at a time much closer to the time 
of the actual transactions, when the trans- 
actions can be more readily verified, than 
the year or two years after the event when 
the revenue agent usually makes his audit. 
Further, the independent accountant can be 
present at the inventory taking and satisfy 
himself as to its reasonableness at that time. 
And the inventory is usually a major factor 
in determining income. 

The Bureau is unable to examine the re- 
turns of a great many corporate taxpayers. 
Having an independent accountant fully sat- 
isfy himself as to the correctness of the net 
income figure would assist in increasing the 
efficiency of the tax assessing process. 

Since the proposal above is strictly op- 
tional, both with taxpayer and accountant, 
neither can be hurt thereby. Since it is lim- 
ited to smaller corporations, the government 


can still follow its present policies on large 
corporations, where comparatively astronom- 
ical taxes frequently are involved. 


Many businessmen would favor such a 
plan. They want to pay what they owe, 
but frequently they now have to wait till the 
statute of limitations tolls before having 
any degree of certainty. 


Many accountants would also favor such 
a plan. It will materially increase their re- 
sponsibility and potential liability, but it 
will also enable them to argue with more 
weight that clients must follow better ac- 
counting practices, must be more careful 
in taking inventory, etc. At present, ac- 
countants are frequently forced to issue re- 
ports in which. their opinion is qualified. 
Undoubtedly, the Commissioner would not 
accept a qualified opinion as to taxable net 
income. Hence, clients would have to fol- 
low better procedures, have their inven- 
tories observed, etc., or not have their tax 
returns certified. 


The net gains in adopting such a program 


«would be: 


(1) Multiplication of the number of re- 
turns audited, with resulting increased effi- 
ciency of income tax administration at no 
extra cost; 


(2) Lessened uncertainty for business- 
men as to their actual tax liability for any 
given year; 


(3) Heightened standards of accounting 
and auditing, with resultant beneficial ef- 
fect to both business and public. 

WILLIAM L. RaBYy 
RocKFORD, ILLINOIS 
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A Marital-Deduction Trust 





Nontax-Formula Will Clause 


By WILLIAM R. SPINNEY 


. . « WHY THE LANGUAGE OF THE CODE IS TO BE PREFERRED 
OVER A LAWYER'S OWN IN THE DRAFTING OF THE WILL CLAUSE 


| beanie of the complexity of provi- 
sions and the obscurity of language in 
the 1948 Federal Revenue Act, the drafting 
of instruments conforming to that act has 
gone, and is still going, through a process 
of development. 


So far as the writer has observed, the 
early drafts of will clauses dealing with the 
marital deduction all base the determination 
of the size of the marital-deduction trust 
upon the final determination of the marital 
deduction allowed by the Commissioner. 
This is still the usual form of such clauses. 


There has been some writer dissatisfac- 
tion expressed regarding this practice. It 
has been pointed out that in the event of 
litigation over the size of the marital deduc- 
tion, certain administrative difficulties would 
arise with reference to the determination of 
the amount of distributable assets to various 
beneficiaries or that where a marital-deduc- 
tion trust is involved, there might be a long 
delay in determining the size of the corpus 
of this trust. This would impose upon a 
prudent executor caution in distributing 


assets of the estate into the trust for fear ~ 





Gladser Studio 
Nontax-Formula Will Clause 


of excess distribution. The result would be 
an unsatisfactory administrative handling 
of the assets of the decedent’s estate. 


It has been suggested that the maximum 
marital deduction available is not always 
needed, or, in certain instances, may not 
even be desired and that it would be better 
drafting practice if the distribution con- 
cerned with the marital deduction were not 
tied to a tax formula and determined by the 
exact size of the allowed marital deduction. 
It has been suggested that such a tax for- 
mula should be used only when a nontax 
formula would prove inadequate, such as in 
estates where the total tax assessable against 
the decedent’s estate would be so large that 
its size would have a material effect upon 
the size of the marital deduction or in situ- 
ations where inter-vivos gifts might be held 
to have been made in contemplation of 
death and thus swell the size of the dece- 
dent’s taxable estate beyond that contem- 
plated at the time the will was prepared. 

For an excellent discussion of the advan- 
tages and disadvantages of the tax-formula 
clause, see the Practising Law Institute’s 


Mr. Spinney, Assistant Trust Officer, is in charge of 
the Estate Planning Division of the Title Insur- 
ance and Trust Company, Los Angeles 















brochure, Estate Planning, by Joseph Tracht- 
man of the New York bar, pages 33 and 
following.’ 


While there has been speculation among 
writers as to the desirability of a nontax for- 
mula clause, none has come to the writer’s 
attention, and, possibly by the operation of 
Alexander Pope’s theory that a certain des- 
ignated type rushes in where angels fear to 
tread, the writer has undertaken to draft a 
nontax-formula marital-deduction trust will 
clause for use in our specimen form of will 
being distributed exclusively to practicing 
attorneys-at-law in Southern California. 


Retention of Language of Code 


The clause follows very closely the lan- 
guage of the act. That means that it will 
not have much “customer appeal” when at- 
torneys lay it before their clients, because 
clients will be unable to readily understand 
it, even with careful explanation. A sugges- 
tion by a tax-attorney friend, however, that 
the language be simplified to an excellent 
draft prepared by that attorney, was re- 
jected with concurrence of counsel because 
it was felt that, excellent though the non- 
technical draft might be, it was not the 
language of the Code or of the Regulations 
and that, if the clause should encounter liti- 
gation, it would be better to have the court’s 
interpretation of the language of the Code 
than to have the court’s interpretation of an 
interpretation of the language of the Code, 
however excellent that might be. 


Based on these considerations, the non- 
tax formula clause (not based upon a final 
determination of the marital deduction) has 
been drafted to read as follows: 


“The Trustee is directed to divide forth- 
_with the trust estate into two trusts to be 
known as the Marital Deduction Trust, and 
the Residuary Trust. The principal of the 
Marital Deduction Trust shall consist of 
an amount equal to one-half of the residue 
of my separate property, and of com- 
munity property acquired prior to July 29, 
1927, passing under this will, after the 
deduction of that portion of my funeral ex- 
penses; the expenses of administering my 
estate; claims against my estate; the amount 
of unpaid mortgages or trust deeds upon, or 
any indebtedness in respect to, property 
where the value of my interest therein, un- 
diminished by such mortgages, trust deeds 
or indebtedness, is included in the gross 
value of my estate; and sums expended for 





1Trachtman, Estate Planning (1949 Ed.) 
(Practising Law Institute, New York). 
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the support, during the settlement of my 
estate, of those dependent upon me, which 
the value of my taxable gross estate, dimin- 
ished by the value of my community prop- 
erty acquired on or since July 29, 1927; the 
value of any such community property trans- 
ferred by me during my life, and included 
in my gross estate; and the amount receiv- 
able as insurance on policies on my life and 
purchased with premiums paid out of com- 
munity property acquired on or after July 
29, 1927, bears to the entire value of my 
taxable gross estate. No asset shall be allo- 
cated to the marital deduction trust which 
is a ‘terminable interest’ as defined in § 812 
(e) (1) (B) of the Internal Revenue Code 
or the corresponding provision of any future 
law. For all purposes of the foregoing my 
Trustee shall, in the exercise of its absolute 
judgment, take every asset of my estate at 
its value either at the time of my death, 
or at its value as finally determined for 
California inheritance tax purposes, or if 
the election provided by Section 811 (j) of 
the Internal Revenue Code is exercised, as 
of the applicable valuation date permitted 
by that section.” 

In transmitting this clause to the reader, 
the language required by the peculiarities 
of the California community-property law 
has not been dissected out because where 
this clause is used in California this lan- 
guage is necessary, and it might be easier 
for the draftsmen in other jurisdictions to 
dissect away the unneeded language than 
for a California draftsman to put the appro- 
priate language required by California law 
into the clause if the clause came to him 
without this language. 

It should be emphasized that the fore- 
going clause is appropriate only in cases 
where no property (either separate, pre-July 
29, 1927 community property, or any of the 
decedent’s half of post-July 29, 1927 commu- 
nity property) passes from the decedent under 
other bequests, or by means other than the 
will, such as, for example, joint tenancy, life 
insurance, inter-vivos transfers, etc. In case 
such other property passes under other be- 
quests or outside the will in such a manner 
as to qualify for the marital deduction, the 
marital-deduction trust should be reduced 
appropriately; and in a case where such 
outside property does not qualify for the 
marital deduction the marital-deduction 
trust should be increased appropriately. 
Possibly no comprehensive nontax formula 
can be provided to meet all possible com- 
(Continued on page 870) 
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Taxes Are in High 
for Motor Carriers 


Gear 


By GEORGE L. WEISBARD, CPA 
Berman, Weisbard & Hirsch, Chicago 


THIS ARTICLE IS REPRINTED FROM THE JUNE, 
1950 ISSUE OF THE CHICAGO SHIPPER .. . 


rane: PROBLEMS have been gaining mo- 
mentum rapidly in recent years and are 
now in high gear. The motor-carrier in- 
dustry, like all industry, has tax problems. 
Many of these problems are peculiar to 
motor carriers by reason of the numerous 
conflicts between the instructions from the 
Interstate Commerce Commission on the 
one hand and the rulings from the Treasury 
Department on the other. As time goes 
on, these problems multiply and their serious- 
ness is intensified. It is generally admitted 
that these areas of conflict should be de- 
creased. Our purpose herein is to point 
out the phases of overlapping, conflict and 
inconsistencies which can and should be 
resolved, simplified or modified. 


Treatment of Overcharges 


The Interstate Commerce Commission 
requires the use of Account No. 2450— 
Other Deferred Credits—since retention of 
the amount of any overcharge or duplicate 
collection would obviously be a violation 
of Section 217(b) of the Motor Carrier 
Act of 1935. On the other hand, the In- 
ternal Revenue Bureau has attempted to 
tax these amounts in the year of collection 
on the theory that they constitute income 
when received. Fortunately, there are some 
court decisions which refuse to go along 
with the Treasury Department. In one 
such case, Gould-Mersereau, CCH Dec. 6651, 
21 BTA 1316, it was held that overcharges 
which are refundable to the shippers are 
not taxable income, for the reason that 
they constitute, in effect, trust funds. 
Reaching a contrary conclusion in Balti- 
more & Ohio Railroad Company, CCH Dec. 


Taxes in High Gear 


8487, 30 BTA 194, the Board of Tax Ap- 
peals held the carrier taxable on overcharges 
where such collections were nonrefundable 
because the identity of the passengers was 
unknown and not capable of being as- 
certained. 


It may well be that a commendable 
step in the right direction was taken in 
1949 when S. 257 was made law. Now 
we have a two-year limit for instituting 
suits to recover overcharges. As a con- 
sequence thereof, it is probable that the 
Internal Revenue Bureau will see its way 
clear to a procedure baséd on compliance 
with both the Interstate Commerce Act 
and the Internal Revenue Code at one and 
the same time. This procedure would con- 
sist of the following elements: 


(a) Overcharges are to be set up as 
deferred credits when collected. 


(b) As refunds are made, they are offsets 
to Account No. 2450. 


(c) All uncleared credit items in Account 
No. 2450 that are more than two years 
old become taxable income on their “second 
birthday.” 


Equipment Interest 


One of the sharpest disagreements be- 
tween Treasury Department policy and ICC 
requirements occurs with respect to the 
deduction for interest paid on equipment 
obligations. The ICC rule is set forth in 
Instruction 19(d) of the Uniform System 
of Accounts prescribed for Class 1 common 
and contract carriers of property: “When 
operating property is purchased under any 
plan involving deferred payments, no charges 
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shall be made to the operating property 
accounts for interest, insurance, or other 
expenditures occasioned by such form of 
payment.” 


In spite of this clear-cut ruling and 
the fact that there have been no re- 
ported tax cases which have denied the 
deduction of finance charges on equipment 
obligations, the Treasury Department pro- 
cedure is to disallow the deduction and 
assess additional income taxes. The ex- 
amination, by the agents of the Bureau 
of Internal Revenue, of 1947 and 1948 in- 
come tax returns, now and in the months 
to follow, focuses attention on the treat- 
ment of interest in these returns, with 
special reference to interest on equipment 
purchase contracts. These years were the 
first after the war in which substantial 
purchases of equipment could be made, and 
the treatment of interest by the taxpayer, 
as against the attitude of the examining 
agent towards such treatment, will be im- 
portant to motor carriers in ascertaining 
their proper tax liability. 


After thoroughly analyzing numerous 
leading decisions which involve treating 
finance charges as interest, it may properly 
be concluded that the following tests apply: 


(1) A purchase price must be agreed on 
and an amount (or rate) of interest similarly 
agreed on. 


(2) Provision must be expressed (or im- 
plied) for abatement of interest if pay- 
ments are anticipated; but this provision 
standing by itself is not enough. 


(3) It is immaterial whether the con- 
sideration for deferred installments is called 
interest or finance. 


‘Accounting Basis 


Variance between the mandates of the 
two regulatory bodies is seen further in 
the question of whether to use the cash or 
accrual basis of accounting. The ICC plainly 
compels the use of the accrual basis by 
motor common carriers. The Internal 
Revenue Code, however, is more liberal. 
The Code gives motor carriers a choice 
between using either the cash or the accrual 
basis. While not specifically set forth in 
the Code as being applicable to motor 
carriers, that choice can be spelled out 
from the fact that in the transportation in- 
dustry inventories are not a material in- 
come-producing factor. Faced with this 
dissidence, some carriers resolve the prob- 
lem by keeping their books of account on 


the accrual basis, thus satisfying the ICC, 
while at the same time preparing their 


federal income tax returns on the cash 
basis, with, of course, appropriate re- 
conciliations. 


Recently, fuel was added to the fire by 
a high-court determination, which in effect 
abolished the choice for motor carriers. 
In Carver v. Commissioner, 49-1 ustc J 9191, 
173 F. (2d) 29, the United States Court of Ap- 
peals for the Sixth Circuit rules that the 
federal income tax return must be prepared 
and submitted on the same basis as that 
on which the books are kept. Hence, those 
motor carriers which are still using the 
cash basis for federal income tax purposes 
must of necessity take prompt steps to 
convert their tax reporting to the accrual 
basis. A word of caution is in order at 
this point: that conversion can be made 
only with the prior permission of the Com- 
missioner of Internal Revenue, to be ob- 
tained in accordance with the provisions 
of Section 29.41-2 of Regulations 111. 


Original Tires 


It has long been the requirement of the 
Uniform System of Accounts applicable 
to Class 1 motor carriers that tires and 
tubes on newly purchased equipment should 
be expensed in the year of purchase and 
may not be capitalized. This instruction 
of the ICC has clashed with the Internal 
Revenue Bureau. 


The Revenue Bureau relied chiefly on 
the Supreme Court decision in Old Colony 
Railroad Company v. Commissioner, 3 UsTC 
7 880, 284 U. S. 552. That case determined 
that rules of accounting enforced upon 
a carrier by the ICC are not binding on 
the Tax Commissioner. Moreover, the Su- 
preme Court said that the Treasury De- 
partment may not resort to the rules of 
the commission for the determination of 
income tax liability. 


This vexing question was the subject of 
dispute before the United States Board of 
Tax Appeals in W. H. Tompkins Company, 
CCH Dec. 12,583, 47 BTA 292. In that 
case, a motor common carrier was allowed 
to deduct the cost of original tires and 
tubes in the year of purchase. While the 
treatment corresponded with the ICC re- 
quirement, it is interesting to note that the 
ground for the allowance was the proven 
fact that the useful life of the tires was 
from three to six months, and the further 
fact that they were easily separable from 
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the trucks as a unit and were consumed 
within the taxable year. 


Along the same line, it might be noted 
that a reserve for replacement of tires was 
denied as a deduction in Yost Auto Com- 
pany, CCH Dec. 7672, 26 BTA 685. 


Overweight Fines 


For a long time the Treasury denied 
motor carriers any deduction for overweight 
fines. After a good deal of conferring 
and correspondence, the Commissioner finally 
issued a letter ruling which states that 
overweight fines constitute allowable deduc- 
tions. This is on the theory that the fines 
are unavoidable and not against public 
policy. The Commissioner states that these 
fines are to be distinguished from penalties 
for violations of state statutes which are 
avoidable or are against public policy. In 
this latter event, the penalties are not de- 
ductible in arriving at net income for fed- 
eral income tax purposes. (Great Northern 
Railway Company, 2 ustc § 504, 40 F. 
(2d) 372.) 


Compensation Hazards 


A fundamental rule is that officers’ sala- 
ry must be reasonable. Who, one may 
ask, will determine what is “reasonable”? 
Often recourse is had to the amounts paid 
in other companies. Thus, for example, in 
Bordelon Lines, Inc., CCH Dee. 15,821 (M), 
6 TCM 576, there was involved the salary 
of the company’s president, who was also 
its sole stockholder. The Tax Court con- 
sidered the evidence that a competing line 
paid $18,000 to its chief executive officer— 
and he was not a stockholder. Largely 
on this basis, the Tax Court limited the 
Bordelon president’s salary to this ceiling. 


The so-called “seventy-five day rule” is 
one which is apt to plague us unless we 
are alert to all its implications. As an 
example, we now know that inclusion in 
the officer’s personal income tax return of 
the accrued compensation is, in and of 
itself, not sufficient. This was the de- 
termination of the Tax Court in a 1948 
memo decision under the name of Pivaronas 
Brothers Bakery, Inc., CCH Dec. 16,552(M), 
7 TCM 565. Therefore, it is apparent that 
one should not rely on constructive receipt. 


The question has been asked: “Are year- 
end deferments dangerous?” The answer 
is: “Yes!” It is set forth in Code Section 
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23 (p) (1) (D) that payment “under a plan 
deferring the receipt” of compensation is 
deductible only in the year of payment. 
The moral here is obvious. 


Vacation-pay accruals are becoming in- 
creasingly significant in modern motor- 
carrier accounting. Hence, the question: 
Are vacation-pay accruals deductible? After 
a great deal of sparring and shadow box- 
ing, the Bureau’s position has been crystal- 
lized. A favorable attitude by the Bureau 
of Internal Revenue toward the deduction 
of vacation-pay accruals is now shown by 
I. T.’s 3956 and 3969. 


Recent Rent Rulings 


Just as it is true of officers’ salary so is it 
true of deductions for rent: Deductions 
must be reasonable! One motor carrier 
contested the Treasury’s contention on this 
subject, and thereby gave us some good 
background for this problem. The case of 
Robinson Truck Lines, Inc., CCH Dec. 17,229 
(M), involved rental payments made by 
this trucking concern to its chief stock- 
holder on a lease of freight terminals. The 
Commissioner disallowed part of the pay- 
ments as excessive and contended that, to 
that extent, the payments were distribu- 
tion. of profits. 


The taxpayer was able to show that (1) 
terminal space was scarce; (2) on a square 
foot basis, rent it paid others for terminal 
space in several instances exceeded what it 
paid its stockholder; and (3) in at least 
one instance, on a square foot basis, the 
rent it paid its stockholder was less than 
another lessor paid the stockholder. 


However, the Tax Court didn’t think 
that was enough. Under the circumstances, 
it was up to the taxpayer to prove that 
the rents were reasonable. It could do 
this by showing that it would have paid 
the same rent for terminal facilities com- 
parable in size and utility and located in 
the same communities as it paid its stock- 
holder for use of his facilities. It didn’t 
show that. 


With the numerous financial problems 
attendant upon equipment acquisitions, new 
gimmicks are advanced from time to time 
on how to eat one’s cake and still have it. 
This leads us to the query ‘of whether so- 
called rent payments can be deducted on 
equipment being acquired under one of 
these new-fangled acquisition methods. The 
Commissioner has denied the deduction of 
these “synthetic” rent payments and the 
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Tax Court has upheld him. In Judson 
Mills, CCH Dec. 16,485, 11 TC 25, the Tax 
Court said that “a right to take title to 
the property” is entirely different from a 
bona-fide option to buy. In other words, 
if a carrier leases equipment and has a real 
privilege of purchasing the units at a price 
which gives no credit for the rental pay- 
ments, then the rent payments are currently 
deductible. Where, however, the rental pay- 
ments are applied on the purchase price, or 
title is conveyed for a purely nominal con- 
sideration, the taxpayer gets no sympathy 
from the revenue officials. 


Lessee Improvements 


Taxpayers are vitally concerned with the 
issue of what “speed limits” are set on the 
deduction for amortization of leasehold 
improvements. Here, again, a recent case 
may be a guide. In Abraham Olshine, CCH 
Dec. 16,991(M), 8 TCM 497, the Tax 
Court handed down a memorandum opin- 
ion on May 20, 1949. There, a five-year 
lease from the taxpayer’s wife was disre- 
garded. The reasoning was that the im- 
provements which the lessee had made were, 
in the aggregate, all out of proportion to a 
five-year lease. Accordingly, the court ap- 
plied the rule of “indefinite tenancy” and 
limited the taxpayer to depreciation over 
the physical life of the improvements. 





Put Taxes in Reverse Gear! 


Substantial amounts of tax savings are 
available to truck line operators who claim 
the benefits of carry-overs and carry-backs. 
The operating loss carry-over allows a tax- 
payer a five-year period for averaging tax- 
able income. When an operating loss is 
carried back, the motor carrier gets a cash 
refund from the government. 


The computation of the net operating 
loss is not simply the excess of deductions 
Over gross income. That is only the begin- 
ning. In the application to a real prob- 
lem, there arises a host of adjustments, 
exceptions, additions and limitations required 
for each of the several years involved. The 
statutory idea is that various adjustments 
must be made in order to arrive at the 
“economic loss” which is then deductible. 


A liberal seasoning of patience is requisite 
in applying the law to a particular set of 
facts, since reference to the intricately worded 
regulations and their illustrations compels 
the separation of wheat from chaff. Such 
regulations are, however, necessary as a 
matter of equity even though they add 
substantial complexities to what should be 
a simple tax computation. Generally, the 
time expended in thorough and extensive 
research on each individual problem will 
vield refunds that more than compensate, 
since refunds are “tax free” dollars. 


[The End] 
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This is more than the cost of food. 

production just to govern ourselves. 








“Say Boys, That’s Where the Money Goes” 


Senator Martin of Pennsylvania, in an address at the celebration of the one 
hundredth anniversary of Leechburg, Pennsylvania, made the following remarks 
about government finance, including some “startling figures.” 


“In 50 years the cost of government has increased more than fortyfold, while 
the population has just a little more than doubled. 


“In 20 years the national debt has increased more than 15 times. 
“Debts of State governments since the war have increased 65 per cent. 


“We are asking so much from government that some men seeking office 
consider it good political bait to offer to spend more and more of the people’s 


State, and Federal Government cost us $65,000,000,000 per year. 
It takes 28 per cent of all our national 


“Crime costs us $15,000,000,000 a year. 

“Alcohol costs us another $9,000,000,000 a year. 

“For education we spend only $5,000,000,000 per year. 
“We contribute to our churches less than $1,500,000,000.” 
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By HARRY M. HALSTEAD 


Tax Planning for Americans - 
Working in Foreign Lands 





REPRINTED FROM THE APRIL, 1950 LOS ANGELES BAR BULLETIN 


President Truman, in his Tax Mes- 
sage last January, said: “At the same 
time that we make these changes in 
the tax laws to stimulate investment 
at home, we should make certain 
changes in the tax laws concerning 
income derived from foreign invest- 
ments and personal services abroad. 
This would provide significant sup- 
port to our efforts to extend financial 
and technical assistance to under-de- 
veloped regions of the world. Among 
the steps which should be taken at 
this time” is one “to liberalize the 
foreign residence requirement for ex- 
emption of income earned abroad.” 


On July 5, 1950, Treasury Secretary 
Snyder appeared before the Senate Fi- 
nance Committee and recommended 
that the President’s proposal to lib- 
eralize tax treatment of income de- 
rived from abroad be added to the 
1950 tax bill. 


HE HISTORIES of all great nations 

are replete with instances of special 
favors conferred on heroic, or at least ven- 
turesome, souls who set sail for foreign 
shores seeking glory and gold for their 
native land and, incidentally, for themselves. 
In olden days, the bestowal of a barony 
or the award of a purse was often incentive 
enough for the noble explorer to head for 


1 Section 116 (a) of the original Internal Reve- 
nue Code, enacted February 10, 1939, codifying 
existing law, provided for exemption from in- 
come taxation of: 

“‘(a) Earned Income from Sources Without 
United States.—In the case of an individual 
citizen of the United States, a bona fide non- 
resident of the United States for more than six 
months during the taxable year, amounts re- 
ceived from sources without the United States 
(except amounts paid by the United States or 


Americans Working in Foreign Lands 


uncharted waters. But in modern times the 
struggles among nations for the resources 
and markets of foreign places have given 
rise to new kinds of adventurers. The 
United States citizen of today is to be found 
in almost every land as engineer, corporate 
executive, oil prospector, entrepreneur, car- 
penter or stenographer, and in thousands 
of other .capacities. As an incentive to its 
citizens to go abroad, the United States 
has adopted a modern version of the age- 
old pattern of conferring special favors by 
providing for the exemption from income taxa- 
tion’ of their foreign ‘earnings’ while abroad. 

For many years prior to January 1, 1943, 
a United States citizen who was outside the 
United States for more than six months of 
the taxable year was a bona-fide nonresi- 
dent of the United States, entitled to exclude 
from his gross income all earnings from 
personal services rendered outside this country 
except amounts paid by the United States. 
Government or any of its agencies.?. Ab- 
sence from the United States did not have 
to be continuous, and the time consumed by 
several trips to one or more countries could 
be combined to meet the six-months 
requirement.” 


Bona-Fide Resident 


As tax rates rose, the tax exemption in- 
centive became great enough to entice citi- 


any agency thereof) if such amounts would 
constitute earned income as defined in section 
25 (a) if received from sources within the United 
States; but such individual shall not be allowed 
as a deduction from his gross income any de- 
ductions properly allocable to or chargeable 
against amounts excluded from gross income 
under this subsection."’ 

2G. C. M. 9348, X-2 CB 178; I. T. 3424, 1940-2 
CB 119. 


86L 


























zens to go abroad to perform even the 
most menial tasks. In the parade of actions 
by Congress during the early years of 
World War II to increase the revenue, 
Section 116 of the Internal Revenue Code 
was amended to require that the exemp- 
tion-seeking citizen be a bona-fide “resident” 
of a foreign country or countries during 
the entire taxable year, for years beginning 
after December 31, 1942. Congress Said, 
in effect, these three things: (1) more than 
mere nonresidence in the United States 
will be required of citizens seeking exemp- 
tion under Section 116; (2) the taxpayer is 
to have the burden of proving that he is a 
bona-fide resident of one or more foreign 
countries for the entire taxable year; and 
(3) the favor of tax exemption bestowed by 
the United States on its citizens working 
abroad has been abused, with a resulting 
net loss in revenue to the government over 
the value of the political and economic 
benefits derived by it from the labors of 
that segment of its citizenry abroad whose 
activities are classified as temporary, transi- 
tory and the work of “technicians.” * 

The Commissioner of Internal Revenue 
seized upon his mandate from Congress. 
Aided by the indefinable term “bona-fide 
resident of a foreign country” and the de- 
sire of the courts to support the intent of 
Congress to grant exemptions to fewer per- 
sons, he proceeded to collect the revenue. 
Many of the cases reaching the courts since 
the 1942 amendment to Section 116 have 
dealt with claims for exemption by persons 
whose activities abroad were incident to the 
military and naval operations of World War 
II. Denial of these claims was easy. The 
incentive of tax savings was overshadowed 
by stronger motives, such as loyalty to 
one’s country, requiring persons to go where 
they were needed most. The following are 
some of the reasons expounded by the 
courts and the Commissioner in denying 
exemptions under Section 116: 


31942 Revenue Act, Section 148 (a), IRC Sec- 
tion 116 (a) (1), now reads as follows: 

‘‘(a) Earned Income From Sources Without 
the United States.— 

(1) Foreign Resident for Entire Taxable Year. 
—In the case of an individual citizen of the 
United States, who establishes to the satisfaction 
of the Commissioner that he is a bona fide 
resident of a foreign country or countries dur- 
ing the entire taxable year, amounts received 
from sources without the United States (except 
amounts paid by the United States or any 
agency thereof) if such amounts constitute 
earned income as defined in paragraph (3); but 
such individual shall not be allowed as a de- 
duction from his gross income any deductions 
properly allocable to or chargeable against 
amounts excluded from gross income under this 
subsection.”’ 


862 





(1) Mere presence in a foreign country is 
not sufficient. The United States citizen 
must identify himself with the customs of 
the community in which he seeks to estab- 
lish his residence.® 


(2) The taxpayer at all times during his 
stay abroad was under the jurisdiction of 
the military or naval authorities of the 
United States, and, not having come under 
the jurisdiction of the foreign country, he 
could not have become a resident even 
though he may have so desired.° 


(3) The taxpayer was a mere technician, 
pursuing the same labor as previously per- 
formed in the United States, whose inten- 
tion at all times must have been to return 
to the United States as soon as the affairs 
of war permitted.’ 


(4) A United States citizen having resi- 
dence here and being absent from the coun- 
try on some war construction job and living 
in more or less temporary quarters which 
he will in all probability abandon upon the 
termination of his temporary employment 
in the foreign country must be classified as 
a transient and not as a resident.’ 


(5) The taxpayer always intended to re- 
turn to the United States, as evidenced by 
the absence of any demonstration of an intent 
to abandon his family in the United States.’ 


Neither counsel for the government nor 
the taxpayer’s advocate will find it difficult 
to distinguish the war-worker cases from 
situations out of which future litigation will 
arise. Their importance lies in the multiple 
reasons used by the courts in denying ex- 
emption, aside from the basic proposition 
that war workers should not be exempt, 
which are finding their way into decisions 
that affect our postwar citizen in foreign 
commerce. 


Of real concern, now that the hardly muf- 
fled political and economic wars following 
World War II are getting into full swing 


4 Report of Hearing Before Senate Committee 
of Finance, H. R. 7378, 77th Congress, 2d Ses- 
sion, Vol. 1, p. 743, as cited by the court in 
Marvin M. Glascock, CCH Dec. 16,616(M), 7 
TCM 675 (1948); Downs v. Commissioner, 48-1 
ustc § 9159, 166 F. (2d) 504 (CA-9, 1948). 

5 Downs v. Commissioner, footnote 4. 

8 Johnson v. Commissioner, CCH Dec. 15,430, 
7 TC 1040 (1946). 

7 Johnson v. Commissioner, footnote 6. 

8 Mim. 5632, February 9, 1944, I. T. 3642, 1944 
CB 262. 

® Leacock v. Commissioner, CCH Dec. 16,178 
(M), 6 TCM 1282 (1947). See also the recent 
decision of the Tax Court in Thorsell v. Com- 
missioner, CCH Dec. 17,306, 13 TC —, No. 119 
(December 12, 1949). 
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and American citizens are flocking abroad, 
are the few cases dealing with persons 
whose activities abroad were of the sort 
that will be necessary to the anticipated 
future growth of American commerce and 
the spreading of its democratic principles in 
foreign lands. Now and in the years imme- 
diately ahead, more than ever before, there 
is the need for a clearly defined financial 
incentive of tax exemption to induce more 
of our talented citizenry to go abroad. Only 
a few of the recent cases need be examined 
for one to conclude that the courts so far 
have not been able to clarify the attempt 
of Congress to set a standard in amending 
Section 116, and the Treasury Regulations 
only add to the confusion. 


‘Swenson Case 


In the case of Swenson v. Thomas,” ex- 
emption was allowed under Section 116 
where the taxpayer, an American geophysi- 
cist, had been engaged in oil prospecting 
in Colombia, South America, for four years. 
He had left the United States with a three- 
year contract which could be terminated 
at any time upon thirty days’ notice. The 
domicile of the taxpayer admittedly was 
in the United States, and he at all times 
intended to return to the United States 
upon the completion of his work in Colom- 
bia. During his stay in Colombia, he paid 
income taxes to that government. His work 
in prospecting for oil required him to be 





from establishing any sort of permanent 
abode and from engaging in cultural activities. 


The decision of the Fifth Circuit in the 
Swenson case stated the purpose of Section 
116 to be, as demonstrated by its legislative 
history, “in the interest of foreign trade 
to induce Americans to accept employment 
abroad and put American business on an 
equality with foreign competitors.”™ In 
explaining what constitutes a bona-fide resi- 
dent, the court seized upon the Commis- 
sioner’s Regulations 111, Section 29.211,” 
dealing with resident aliens in the United 
States. That regulation is referred to in 
the regulation construing Section 116™ as 
determinative, but the Commissioner con- 
sistently has urged a construction, when 
applying Section 116, which is entirely at 
odds with his position when the question of 
residence of an alien in the United States is 
in controversy.* The court said, in effect, 
that a person is a resident who enters a 
foreign country with no definite intention 
as to his stay which would indicate an early 
termination thereof. In Swenson’s situation, 
“his business was likely to require ‘an ex- 
tended stay’ and did take four years.”™ 
Practically the whole opinion of the court is 
summarized by it in the following quote: 


“We think there is no evidence whatever 
that there was any want of good faith. 
Swenson did not live in Colombia to evade 
taxes or for any bad purpose, but only to do 
the work he was sent to do. We think there 
can be no doubt that his continuous and 
unbroken living there for four years was 


on the move almost daily, preventing him 


1047-2 ustc { 9404, 164 F. (2d) 783 (CCA-5, 
1947), rev’'g 46-2 ustc { 9382, 68 F. Supp. 390 
(DC Tex., 1946). 

11 47-2 ustc 12,977. 

12 Section 29.211-2 reads: ‘‘An alien actually 
present in the United States who is not a mere 
transient or sojourner is a resident of the 
United States for purposes of the income tax. 
Whether he is a transient is determined by his 
intentions with regard to the length and nature 
of his stay. A mere floating intention, indefi- 
nite as to time, to return to another country 
is not sufficient to constitute him a transient. 
If he lives in the United States and has no 
definite intention as to his stay, he is a resident. 
One who comes to the United States for a 
definite purpose which in its nature may be 
promptly accomplished is a transient; but if 
his purpose is of such a nature that an extended 
Stay may be necessary for its accomplishment, 
and to that end the alien makes his home tem- 
porarily in the United States, he becomes a 
resident, though it be his intention at all times 
to return to his domicile abroad when the 
purpose for which he came has been consum- 
mated or abandoned. An alien whose stay in 
the United States is limited to.a definite period 
by the immigration laws is not a resident of 
the United States within the meaning of this 
section, in the absence of exceptional circum- 
stances.’’ 
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18 8 Regulations 111, Section 29.116, provides: 
. Whether the individual citizen of the 

Unite States is a bona fide resident of a for- 
eign country shall be determined in general by 
the application of the principles of sections 
29.211-2, 29.211-3, 29.211-4, and 29.211-5 relating 
to what constitutes residence or nonresidence, 
as the case may be, in the United States in the 
case of an alien individual.”’ 

14 See for example: Chapman v. Commissioner, 
CCH Dec. 16,049, 9 TC 619 (1947), wherein the 
_court states: 

“‘He had no definite intention as to his stay, 
4. e., he did not know how many years he might 
remain here. An extended stay was necessary 
to accomplish the purpose for which he came 
and to that end he made his home temporarily 
in the United States. He thus became a resident 
within the definition of the regulation, even 
though he may have intended to return to his 
domicile abroad when the purpose for which he 
came had been accomplished or abandoned. He 
conducted his business here during the taxable 
years. The respondent has not advanced any 
reason why such a person should be regarded 
as a nonresident within the meaning of that 
term as used in sections 211 and 212 and, con- 
sequently, his argument based upon those sec- 
tions merits no further consideration.’’ 

18 47-2 ustc 12,978. 





‘residence’. He did not change his citizen- 
ship, nor does the law contemplate that. 
The exemption was expressly made for citi- 
zens of the United States. The law says 
nothing of domicile, or changing that. Do- 
micile is not changed by foreign residence 
so long as there is an intention to return 
home. Swenson in applying for his pass- 
port stated his domicile was in the United 
States; and he has never changed it. But 
notwithstanding the fact that he established 
no fixed home in Colombia, or even a set- 
tled place of abode, his work requiring him 
to be ever on the move, it remains true that 
he was always living in Colombia, attending 
to his business there; and that we think 
constitutes residence there.” 


Prevention of Double Taxation 


Shortly after the decision in Swenson v. 
Thomas, the Tax Court was faced with a 
case that was practically identical. In 
Audio G. Harvey,” the taxpayer had been a 
fellow employee of Swenson and had spent 
four years in Colombia. The Tax Court 
followed the Swenson case in granting an 
exemption, placing particular emphasis on 
the facts that Harvey had been in the for- 
eign service of his employer, an American 
company, almost continuously since 1936; 
he had no family, so that his home was 
where he “hung his hat”; and he had paid 
Colombian income taxes. This last factor, 
of paying income taxes levied by a foreign 
country, appears to be the very strongest 
consideration in the determination of the 
Tax Court that a bona-fide foreign residence 
has been established, the court having gone 
so far as to state in one case” that Congress 
intended, in amending rather than repealing 
Section 116, to avoid double taxation on 
those individuals who were subject to the 
income tax of foreign countries. Thus, the 
Tax Court seems to disregard, or at least 
relegate to a very secondary position, the 
avowed purpose of Congress to promote the 
foreign commerce of the United States, and 
looks only to the prevention of double taxation. 


Glascock Case 


In the case of Marvin M. Glascock”™ 
the Tax Court denied an exemption under 
Section 116 to the taxpayer on the ground 
that he had not established the fact of 
bona-fide residence in Saudi Arabia even 


146 CCH Dec. 16,231, 10 TC 183 (1948). 
11 Nesland v. Commissioner, CCH Dec. 15,444 
(M), 5 TCM 890 (1946). Compare Chidester v. 
U. 8.,.49-1 ustc f 9153, Court of Claims No. 47693, 
82 F. Supp. 322 (1949), wherein the court 


stated that ‘‘the language [of the statute] does 
864 








though he had proved that he had been in 
that country for about eighteen months, 
including all of the taxable year in question. 
Among the points found to be unfavorable 
to the taxpayer were the following: 


(1) As a mechanic, he was restricted by 
regulations of the employer as to his move- 
ments outside the construction area. 


(2) He was quartered in 
barracks. 


(3) He had paid no taxes to Arabia, none 
being due. 

As it had in some other cases, the court 
mentioned that the taxpayer had not applied 
for Arabian citizenship, which appears 
anomalous when it is noted that, by its 
express terms, Section 116 is for the benefit 
of “citizens of the United States.” The 
court, in denying the taxpayer’s contention 
that mere presence in foreign lands other 
than sojourning is all that the statute 
requires, relied on Senator George’s state- 
ment, as Chairman of the Senate Commit- 
tee on Finance, that Section 116 was 
amended so that a “ ‘nonresident American 
citizen who establishes a home, maintains 
his establishment, and is taking on corre- 
sponding obligations of the home in any for- 
eign country’ may enjoy the exemption. 
And ‘. so that technicians, American 
citizens, who are merely temporarily away 
from home, could be properly reached .. . 


for taxation purposes’.” ” 


From the point of view of the taxpayer 
contemplating the undertaking of a career 
abroad, for example, for a large American 
company interested in building a foreign 
market for its product, whether it be but- 
tons for clothing or bulk plants for the 
storage of oil and gas, the litigated cases 
and the regulations and rulings of the Com- 
missioner on Section 116 must be confusing. 
However, from them can be gathered many 
pointers on what should or should not be 
done by way of evidencing one’s actual 
intent to become a resident abroad. The 
taxpayer, acting in good faith, must plan 
his undertaking of work and residence 
abroad just as carefully as he would plan 
a tax-free corporate reorganization of his 
closely held business. 


temporary 


Recommendations 


As in most tax questions, substance is 
paramount, but the burden of proof may be 





not make the imposition of taxes by or the 
payment to a foreign government a condition 
precedent to the permitted exclusion.”’ 

18 See footnote 4. 

19 Report of Hearing Before Senate Committee 


of Finance, cited at footnote 4. 
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insurmountable for the taxpayer if the form 
of his activity obscures the substance. No 
matter how sincere the taxpayer may have 
been about establishing his residence abroad, 
he may be faced with evidence, created by 
his own carelessness or lack of knowledge, 
which in a court of law establishes his in- 
tention as that of a transient. While there 
is no clear-cut formula by which the tax- 
payer can assure that his earnings from per- 
sonal services while abroad will be exempt 
from the income tax of the United States, 
the following considerations would seem to 
be pertinent: 


(1) If the taxpayer is going abroad in 
the employment of a particular organization 
or organizations, he should have a contract, 
the terms of which should not conflict with 
his intention to become a resident of the 
foreign country to which he is going. The 
period of employment called for by the 
contract should be as long a period as is 
consistent with the expectations of the em- 
ployee to remain abroad. A long-term con- 
tract with a termination clause, to take 
effect upon the happening of appropriate 
conditions, would seem to be better evidence 
of the intention of the taxpayer to reside in 
a foreign country for a certain length of 
time than is a short-term contract with a 
renewal clause. Also, the contract should 
set forth the importance of the position of 
the employee in the foreign country so as 
to eliminate him from the class of so-called 
“technicians.” A recital of the purpose of 
the taxpayer’s going abroad in relation to 
the development of the company’s foreign 
business and of American commerce in 
general would seem to be appropriate to 
show that the activity being undertaken is 
of the sort that Congress desires to en- 
courage by Section 116. It might have the 
effect of showing the intent of the taxpayer 
to establish a residence, in that the purpose 
stated would be one which may not be ac- 
complished in a short period of time and 
even might not be accomplished within the 
minimum time provided in the contract. 

The employer might admonish the em- 
ployee in the contract that the very nature 
of their agreement necessitates the employee's 
having in mind that he must become a resi- 
dent of the foreign country for a long 
period of time and that he is expected to 
become a part of the community in which 
he finds himself so as to best represent the 
interests of American business while he is a 
resident of the foreign country. 

(2) Upon leaving the United States, all 
declarations made in connection with pass- 
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ports and visas should show the intention 
of the taxpayer to remain abroad for as long 
a time as is consistent with the purposes 
stated in his contract and for any additional 
periods of time anticipated by him that may 
not be covered by his contract. Whenever 
possible, he should record his intention to 
become a resident of the foreign country 
for at least a stated minimum number of 
years and possibly an indefinite period be- 
yond that minimum number, if that is in 
accordance with his actual intention. 


(3) Upon arrival in the foreign country, 
the taxpayer should establish a “home.” 
His place of abode should be of as perma- 
nent a typé as is locally available. It should 
reflect his social and economic standing in 
the community in which he finds himself. 
Obviously, in some activities, such as oil 
prospecting, no type of permanent dwelling 
is possible, but where the taxpayer is able 
to secure appropriate accommodations, his 
use of a temporary-type shelter would cer- 
tainly be evidentiary of his intention not to 
become a resident of the foreign country. 
A part of establishing a “home” in a foreign 
country would be membership in local soci- 
eties or clubs and taking part in other commu- 
nity activities of a social and cultural natitire. 

(4) If the taxpayer is a family man, the 
presence of his family with him in the for- 
eign country would have a bearing upon 
his actual intent to be a resident of that 
country. A man who leaves his wife and 
young children in the United States would 
have a point against him when he attempted 
to prove that he intended, at the time he 
left this country, to become a resident of a 
foreign country, since there would be the 
implication that he also intended to abandon 
his family. 

(5) Compliance with the local laws is an 
important element in establishing an intent 
to be a resident of a foreign country. The 
securing of a driver’s license and other 
permits required by the laws of the foreign 
country is certainly desirable, but the most 
important consideration in this respect is 
the payment of taxes, particularly such in- 
come taxes as may exist in the foreign country. 

(6) The employee and the employer being 
in agreement that the employee is to become 
a resident of the foreign country and there- 
fore entitled to exemption under Section 
116, the employer should not withhold taxes 
from any salary paid. to the employee which 
is attributable to his personal services ren- 
dered in the foreign country, and the em- 
ployee should not pay an estimated tax on 
such salary. In other words, since it is 


865 













being contended that the salary is exempt 
from the United States income tax, there 
is no income which would result in a tax 
and no estimated tax upon which to make 
an advance payment. While it is not neces- 
sary to do so, practical considerations would 
seem to require that the taxpayer appro- 
priately report his earnings from his work 
abroad in a schedule attached to his regular 
income tax return, with a statement to the 
effect that such earnings are exempt under 
the provision of Section 116 of the Internal 
Revenue Code. 


Conclusion 


The foregoing discussion of the statute, 
regulations and cases on the exemption 
from the United States income tax of earn- 
ings of American citizens working abroad 
has attempted to illustrate the inadequacy 
of the language of Section 116 to establish 
a standard upon which the Treasury De- 
partment and the courts can predicate a 
sound execution of the intent of Congress. 
The various courts have shown no degree 
of uniformity in rendering their decisions 
construing Section 116. It is apparent that, 





if any degree of consistency is to be reached 
by the courts, one or more cases under this 
section will have to be passed upon by the 
Supreme Court of the United States. In 
considering such a case, the Supreme Court 
will have an opportunity to write into law 
a concept of what sort of foreign activity, 
engaged in by citizens of the United States, 
should be encouraged and rewarded by 
exempting the earnings therefrom from in- 
come taxation. 


Perhaps a better solution to the problem 
than asking for judicial legislation would 
be the reconsideration of Section 116 by 
Congress in the light of current world affairs. 
Congress could then decide what foreign ac- 
tivities further the cause of America best, 
and it could establish a more readily definable 
classification of activities of American citi- 
zens abroad which will be encouraged by 
exempting from income taxation the earn- 
ings derived therefrom. 


More certain than any other proposition 
advanced in this article is that every citizen 
about to go abroad to work and establish 
his residence should plan for the tax conse- 
quences he believes should flow from his 
undertaking. [The End] 


Some cases of interest reported since this article was written include: 
W 00d v. Glenn, 50-2 ustc J 9351 (DC Ky., 1950). 
White v. Hofferbert, 50-1 ustc J 9197 (DC Md., 1950). 
Myers v. Commissioner, 50-1 ustc J 9253 (CA-4, 1950). 


Seeley, CCH Dec. 17,485, 14 TC —, No. 23 (1950). 


THE AUTHOR IS A MEMBER OF THE 
CALIFORNIA BAR. HE IS ASSOCIATED WITH 
FORSTER & GEMMILL, LOS ANGELES 
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XXxXill 
Commissioner v. Smith 
The Option Case 


Tax Classics e e by Robert S. seein 


Adjunct Professor, New York University Graduate School of Business Administration 


6 new most famous option case in all lit- 
erature (“He could open either door he 
pleased . . . .”)? involved characters with- 
out benefit of nomenclature. Similarly, the 
most famous option case in all taxation bur- 
ied its protagonist under the anonymity of 
Smith. In the words of a great jurist’s 
father, ‘Fate tried to conceal him by nam- 
ing him Sauth ....i.”"* 


John H. Smith* was an employee of the 
Western Cooperage Company. In 1934, that 
company took over the management of the 
Hawley Pulp and Paper Company, at the 
request of a bondholders’ protective com- 
mittee. As payment for managing Hawley, 
a large block of its stock was to be given 
to Western. Mr. Smith personally took an 
active part in the Hawley reorganization, 
and as compensation for services rendered 
up to that point, Western’s president (who 
was perversely named Eastman) granted 
him an option to purchase a portion of these 
shares at a set price. The Western directors 
ratified this arrangement, and in 1938 Smith 
exercised his option. The shares that he 
received at that time cost him $3,375.90, but 
their fair market value was $84,397.50. 
“Very neat,” observed the Commissioner, 
who had been looking over Smith’s shoulder 
all the time. “Thanks,” said the new stock- 
holder. “Don’t mention it,” replied the Com- 
missioner pleasantly, “but how about some 
li’l old tax on that excess $81,021.60? It’s 
a form of compensation for your services, 
you know.” “Why, it was a bargain pur- 
chase,” Smith persisted, “the market price 
was less than the option figure when I got 
my rights.” “But you got them from your 
employer,’ the Commissioner recalled. 


1Frank R. Stockton, ‘“‘The Lady, or the 
Tiger?’’ Stockton’s Stories, First Series (New 
York, Charles Scribner’s Sons, 1886), p. 3. 

2Oliver Wendell Holmes, ‘‘The Boys,"’ The 
Poems (Boston, Fields, Osgood & Company, 
1869), p. 342. But things were not always 
Such. ‘‘Now there was no smith found through- 
out all the land of Israel.’’ (I Samuel 13:19.) 
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On February 26, 1945, Mr. Chief Justice 
Stone delivered the opinion of the Supreme 
Court: * 


“Section 22 (a) of the Revenue Act de- 
fines ‘gross income’ subject to the Act as 
including ‘gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service ..., of whatever kind and 
in whatever form paid’... . 


“Section 22 (a) of the Revenue Act is 
broad enough to include in taxable income 
any economic or financial benefit conferred 
on the employee as compensation, whatever 
the form or mode by which it is effected. 
See Old Colony Trust Co. v. Commissioner, 
279 U. S. 716... .° The regulation spe- 
cifically includes in income, property ‘trans- 
ferred .. . by an employer to an employee, 
for an amount substantially less than its 
fair market value’, even though the transfer 
takes the form of a sale or exchange, to the 
extent that the employee receives compen- 
sation. 


“In certain aspects an option may be 
spoken of as ‘property’ in the hands of the 
option holder. ... When the option price 
is less than the market price of the property 
for the purchase of which the option is 
given, it may have present value and may 
be found to be itself compensation for serv- 
ices rendered. But it is plain that in the 
circumstances of the present case, the op- 
tion when given did not operate to transfer 
any of the shares of stock from the em- 
ployer to the employee within the meaning 
ot Sze) |: .. And as the option was 
not found to have any market value when 
given, it could not itself operate to com- 
pensate respondent. It could do so only as 


Not to be confused with John Thomas 
Smith, party of the second part in Higgins v. 
Smith, 40-1 ustrc {§ 9160, 308 U. S. 473 (1940). 
See ‘‘Tax Classics,’’ XXV, TaxeEs—The Tax 


Magazine, January, 1950, pp. 79-82. 

445-1 ustc { 9187, 324 U. S. 177 (1945). 

5 See ‘“Tax Classics,’’ 1949-X, TaAxEs—The Tax 
Magazine, October, 1949, pp. 922-925. 
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it might be the means of securing the trans- 
fer of the shares of stock from the employer 
to the employee at a price less than their 
market value, or possibly, which we do not 
decide, as the option might be sold when 
that disparity in value existed. Hence the 
compensation for respondent’s services, which 
the parties contemplated, plainly was not 
confined to the mere delivery to respondent 
of an option of no present value, but in- 
cluded the compensation obtainable by the 
exercise of the option given for that pur- 
pose. It of course does not follow that in 
other circumstances not here present the 
option itself, rather than the proceeds of 
its exercise, could not be found to be the 
only intended compensation. 


“The Tax Court thus found that the op- 
tion was given to respondent as compensa- 
tion for services, and implicitly that the 
compensation referred to was the excess in 
value of the shares of stock over the option 
price whenever the option was exercised. 
From these facts it concluded that the com- 
pensation was taxable as such by the pro- 
visions of the applicable Revenue Acts and 
regulations. We find no basis for disturbing 
its findings, and we conclude it correctly 
applied the law to the facts found. Its de- 
cision is affirmed, and the judgment of the 
Court of Appeals below, reversing it, is 
reversed.” (Italics supplied.) 


eT HE PRESENT LAW on employee 
stock options stems from Commis- 
sioner v. Smith ... .”*° From the Smith 
case ... the general rule that is derived 
is that when the right to purchase stock is 
granted as compensation for services ren- 
dered or to be rendered, then the differen- 


tial constitutes part of the employee’s gross. 


income“in the year of stock acquisition and 
is deductible by the corporation as compen- 
sation paid to its employee in the same 
year.”" “Section 22(a) of the Internal 
Revenue Code includes in an employee’s 
taxable income any economic or financial 
benefit conferred on him as compensation, 
whatever the form or mode by which it is 
effected. (See Commissioner v. John H. Smith 

..).”* “The Smith case is another exam- 
ple of the willingness of the Supreme Court 
to ‘look through form to substance’ in apply- 
ing the income tax law; and, although the 
decision was on a narrowly limited issue in 





connection with an employee option, cer- 
tainty that the rationale of the decision will 
be applied to other similar transfers of prop- 
erty by an employer to an employee makes 
the case broadly significant.” ° 


It is immaterial that the employer as such 
does not give the option. The president of 
Consolidated Aircraft Corporation gave an 
employee of his company the right to buy 
up to fifty shares of his own stock per 
month for the period of employment, at $5 
per share. “Petitioner attempts to distin- 
guish the Smith case upon the ground that 
there the option moved directly from the 
employer to the employee, while in the in- 
stant case an employer-employee relation- 
ship did not exist between the grantor of 
the option and petitioner. This argument is 
not persuasive. We need not discuss 
[the Commissioner’s] suggestion as to the 
possible pertinence of the principle of con- 
tract law respecting third party beneficiary 
contracts. We need look only to the appli- 
cable statute. Section 22 (a), supra, contains 
no requirement that remuneration must ema- 
nate solely from the employer in order to 
be taxable income—it speaks of compensa- 
tion for personal services ‘of whatever kind 
and in whatever form paid’—and we can 
spell out from the statute no such requi- 
site.” * 


Where an option is given to an inventor 
as an inducement to come with a company, 
this may not be compensatory, especially 
if there is a regular compensation arrange- 
ment. An individual invented a manufac- 
turing process. A manufacturer organized 
a corporation to exploit it; to induce the 
individual to go with the new company, the 
manufacturer offered him an option to buy 
stock at par, as well as salary as an officer. 
“Whether the difference between the fair 
market value of the shares which petitioner 
purchased in 1941 and their cost (par value) 
constitutes taxable income to him... de- 
pends upon whether his right to purchase 
the shares at a bargain price was given to 
him as compensation for his services. If it 
was the intention of the parties that the 
advantage was given to him as additional 
compensation then the . . . [Commissioner’s] 
determination is correct. See Commissioner 
v. Smith .... The evidence is convinc- 
ing in this case that the right to purchase 
the shares in question at par value was not 





®Milton Ross, 


Magazine, February, 1948, p. 138. 


7Hilary H. Sax, ‘Stock Options,’’ TAxEs— 


The Tax Magazine, p. 505. 
8]. T. 3795, 1946-1 CB 15, 1946 CCH f 6169. 
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® Victor E. Farrell, ‘‘Employee Stock Options 
and the Smith Case,’’ Note, 1 Tax Law Review, 
December, 1945-January, 1946, p. 225. 

0 Van Dusen v. Commissioner, 48-1 vustc 
{ 9214, 166 F. (2d) 647 (CCA-9, 1948). 
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given to petitioner as compensation for serv- 
ices to be rendered. Of course, it was not 
for services already rendered since the agree- 
ment was made at the time of the com- 
pany’s organization. At the time petitioner 
first acquired shares under the agreement 
and at the time the agreement was made 
their fair market value was not in excess 
of par value, which petitioner paid. The 
fact that the company prospered and that 
the shares later more than doubled in value 
in no way affected petitioner’s rights to 
purchase them at the option price. We 
think that the . . . [Commissioner] was in 
error in determining that the excess value 
of the shares which petitioner purchased in 
1941 over their cost to him was compensa- 
tion to be included in his gross income.” ™ 


co SMITH DOCTRINE does not ap- 
ply if there is no compensatory intent. 
A steamship company made one of its old 
captains an officer of the corporation. He 


.became a small stockholder, but when stock- 


holders were given the right to buy shares 
at 40, he was not able to purchase as much 
stock as he desired. In a later year, the 
corporation requested the stockholders to 
grant the captain an option to buy at 40, 
for the good of the company; this was done. 
The court saw the possibility “of viewing 
the transaction as a bargain purchase made 
available to petitioner because he was an 
employee” ™ but it reaffirmed the position 
it had taken in a pre-Smith case, when it 
had said: “It is true that the prospective 
purchasers were selected solely because they 
were valued employees . . . and there is no 
doubt that the added interest of these em- 
ployees and the proprietary attitude toward 
the company which would result from their 
ownership of the stock constituted one of 
the motives for the granting of the option. 
It is equally obvious, however, that the 
continued employment of the petitioner was 
not dependent upon the receipt by him of 
the right to purchase the stock at less than 
the market price. The terms and conditions 
of his employment and the compensation 
he was receiving were in no way changed 
by the receipt of the privilege of purchasing 
the stock.” * 


11 Lamond, TC Memo. Op., Docket No. 6026, 
entered January 31, 1946, 5 TCM 51. 

12 Nicolson, CCH Dec. 17,268, 13 TC —, No. 89 
(1949). 

13 Geeseman, CCH Dec. 10,112, 38 BTA 258 
(1938). 

14T, D. 5507, 1946-1 CB 18, 1946 CCH f 6168. 

143 Regulations 111, Section 29.22(a)-3. 


Tax Classics 





As a result of the Smith case, the Regu- 
lations ‘were amended*™ to provide that 
where an employer transfers property to an 
employee at less than fair market value, the 
differential “is in the nature of compensa- 
tion ....”’* The former intent to com- 
pensate was by-passed. This “establishes, 
in effect, a conclusive presumption that all 
bargain purchases by an employee from his 
employer result in a differential ‘in the na- 
ture of compensation’.”"” “The decision 
rendered by the Supreme Court in the Smith 
case ...is given by the Bureau of Internal 
Revenue as the ground for the change in 
the Regulations. The truth, however, is that 
the Smith case dealt only with the method 
of taxing income realized from stock options 
which admittedly had been received by the 
taxpayer as compensation. The Supreme 
Court did not hold, and had no occasion to 
hold, that the options were received as com- 
pensation.” * 


The Smith case had been given application 
to situations other than stock options. Thus, 
a corporation purchased insurance contracts 
for two of its 350 employees, who happened 
to be principal officers. The policies were 
assignable and were not affected by ter- 
mination; the Smith case was cited as 
authority for the proposition that any eco- 
nomic or financial benefit conferred on an 
employee as compensation is income, which 
the premiums thus were held to be.* Where 
an employer purchased single premium, non- 
assignable annuities without cash or loan 
value for its officers, the recipients were 
taxed; for though a lower court had at- 
tempted to distinguish this situation from 
the Smith case by reason of the absence of 
a present economic benefit, the appeal court 
found that “the prohibition against assign- 
ment does not prove complete absence of 
present value. The right to receive income 
payments which accrued to the plaintiff 
when the .. . Company received each: con- 
tract represented a present economic bene- 
fit to him. It may not have been worth to 
him the amount his employer paid for it; 
but it cannot be doubted that there is a 
figure, greater than zero although less than 
the premium cost, which it would have cost 
him to acquire identical rights.” * 


1% Peter Miller, ‘“‘The Treasury’s Proposal to 
Tax Employees’ Bargain Purchases: T. D. 
5507,’’ 56 Yale Law Journal, April, 1947, p. 706. 

17 Paul Seghers, ‘‘Stock Purchase Options and 
the New T. D. 5507,”’ 16 The New York Certi- 
fied Public Accountant, April, 1946, p. 250. 

18 Hubbell v. Commissioner, 45-2 ustc { 9355, 
150 F. (2d) 516 (CCA-6, 1946). 

2% U, §. v. Drescher, 50-1 ustc { 9186, 179 F. 
(2d) 863 (CA-2, 1950). 
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W HERE NO RIGHT might ever accrue 
to an employee’s benefit the ‘doctrine 
does not apply, as where the B.V.D. cor- 
poration agreed to set up a trust fund for 
the retirement benefit of a certain officer, 
with the proviso that the entire corpus would 
be transferred for the benefit of the remain- 
ing employees if he left before his employ- 
ment contract expired; his benefits were 
“restricted and depended upon a condition, 
which if not complied with, would nullify 
any rights or interests which he or his fam- 
ily might have in the trust fund.”*” But 
a retired Chrysler executive who had shared 
in a nontransferable company-financed man- 
agement trust could be taxed on his pro rata 
participation, which was paid upon his re- 

2» Robertson, CCH Dec. 
(1946). 


21 Frazer v. Commissioner, 46-2 vustc 
157 F. (2d) 282 (CCA-6, 1946). 


15,156, 6 TC 1060 
7 9348, 





tirement, for the statutory concept of gross 
income “is broad enough to include as tax- 
able income the amounts received by peti- 


tioner as compensation. Commissioner v. 
Rees 


But it is in stock-option matters that the 
Smith case attains its greatest importance. 
It is the case. Since 1945, the Smith case 
and stock options invariably are bracketed, 
or hyphenated, a placement which should 
not surprise the litterati; for full five years 
earlier an alert scribe had noted: 


“Have you ever observed 
That the name of Smith 
Is the oftenest hy- 
Phenated with?’ 


22 Ogden Nash, ‘‘Pride Goeth Before a Raise,”’ 
The Face Is Familiar (Boston, Little, Brown 
and Company, 1940), p. 205. 


| A MARITAL-DEDUCTION TRUST NONTAX-FORMULA WILL CLAUSE— 
Continued from page 856 


binations of circumstances without encoun- 
tering unforeseen and dangerous problems 
of construction; therefore, it is safer, after 
all estate facts are determined, to alter the 
language of the above clause to meet exist- 
ing conditions. 


The language of the foregoing clause is 
appropriate whether it is desired to create 
a power of appointment trust under Code 
Section 812 (e) (1) (F) and Regulation 105, 
Section 81.47a (c) or an estate marital-deduc- 
tion trust under Regulation 105, Section 
81.47a (b) (2). . 


If a power of appointment trust is desired, 
the power of appointment clause might read: 


“T’ give to my wife, the said Jane Doe, the 
power to appoint the entire principal of the 
Marital Deduction Trust, free of the trust, 
either by will or by an inter-vivos instru- 
ment filed with the Trustee.” 


Of course, under a power of appointment 
trust the testator may designate distribu- 
tion of the principal of the trust, effective 
if the surviving spouse fails to exercise the 
power of appointment granted. 

If an estate marital-deduction trust is 
desired, there may be substituted for the 


above clause clauses reading somewhat as 
follows: 
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“Upon the death of my wife, the said 
Jane Doe, the principal of the Marital De- 
duction Trust shall be distributed to her 
estate,” or 


“Upon my wife, the said Jane Doe, at- 
taining the age of sixty-five, the principal, 
and any accumulated income, shall be dis- 
tributed to her, but should she die before 
attaining the age of sixty-five, said principal 
and accumulated income shall be distributed 
to her estate.” 


Of course, if a power of appointment 
marital-deduction trust is created, the entire 
net income, distributed not less often than 
once each year, must be available to the 
surviving spouse. In case of an estate mari- 
tal-deduction trust, no restrictions are placed 
by the Regulations on the distribution or 
accumulation of income, and such income 
may be accumulated or distributed to a 
beneficiary other than the spouse. (Regula- 
tion 105, Section 81.47a (b) (2).) It should 
not be overlooked, however, that if the in- 
come of an estate marital-deduction trust 
is accumulated, or diverted to a third per- 
son, the valuation of the marital deduction 
is affected. (Regulation 105, Section 81.47c 
(a).) [The End] 
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“When You Build 
a Better Mouse Trap. . . 


Organizing Corporate and Other Business 
Enterprises. Chester Rohrlich. Matthew 
Bender & Company, 109 State Street, Al- 
bany, New York. 1949. 553 pages. $12. 


How to Run a Small Business. J. K. Lasser. 
McGraw-Hill Book Company, 330 West 
42nd Street, New York 18, New York. 1950. 
350 pages. $3.95. 


The purpose of Mr. Rohrlich’s book is 
to present to the lawyer a guide to the many 
legal problems involved in the organization 
of a new business, from the conception of 
the idea through the death of the owner. 
Both the material covered and its treatment 
prevent this from becoming just another 
form book, although some forms are shown. 
It is a check-list book for the attorney, 
raising any number of points he might be 
forced to consider in discussing his client’s 
proposed business venture. Incidentally, it 
would be a good book for the client to read, 
not that he would learn any lawyer’s 
secrets, but for the appreciation he will 
acquire of the scope of the lawyer’s problem 
of advising as to the kind of business, the 
name of the business and a hundred or 
more other problems. 


” 


The book is logically arranged in a se- 
quence carrying the reader through the legal 
problems involved, first in the protection of 
the promoter’s idea, then through all the 
steps of all normal business growth to dis- 
solution and liquidation. A very valuable 
part of the book is the appendix. Besides 
containing some basic forms of business 
agreements, this division of the book con- 
tains tables illustrating the comparative tax 
burden incurred where the business is oper- 
ated under various forms of organization. 
The tables are very handy references. For 
the new attorney and the attorney of general 
practice—it is a valuable book. 


The Lasser book is written in a popular 
vein as distinguished from the legal treat- 
ment given Mr. Rohrlich’s book. There is 
no intention to make a comparison of these 
two books here. Each is written with a 
different purpose and each fulfills its pur- 
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pose. Mr. Rohrlich has written several 
books in the general business legal field 
and Mr. Lasser has several excellent tax 
and tax-accounting books to his credit. 


Of the two authors, Mr. Lasser is the 
better known. Between March 1 and March 
15 of each year, his Hooper-rating must 
rise even higher than Godfrey’s, for at that 
time he is New York City’s number one tax 
radio personality. Taxes being his forté, his 
many books have in general dealt with fed- 
eral taxes and their impact upon business. 
His book, How To Run a Small Business, 
however, is a practical manual for owners 
of retail stores, small plants, wholesale 
houses and commercial offices, and is not 
confined in subject matter entirely to taxes. 
Such provocative chapters as “How to Build 
for Profits,” “How to Finance Your Busi- 
ness” and “How to Handle Credit and In- 
stallment Sales” show the wide range 
covered. There-isn’t a small businessman 
anywhere who can’t help but learn some- 
thing about his own business that he didn’t 
know before reading this book. 


Transfer Tax Cases and Readings 


Federal Estate and Gift Taxation, Cases and 
Materials. William C. Warren and Stanley 
S. Surrey. The Foundation Press, Inc., 
Brooklyn, New York. 1950. 518 pages. $7. 


Because of the steady rise in taxation 
levels and as it becomes clear that taxation 
problems are taking up an increasing amount 
of attorneys’ attention, the subject of taxa- 
tion is growing in importance in the cur- 
ricula of our law schools. As a consequence 
thereof, this book attempts to supply the 
need for case data which can be used in 
classes dealing with federal estate and gift 
taxes. 


The topics covered deal with: constitu- 
tional problems; the basic application of 
transfer taxes; inter-vivos transfers subject 
thereto; joint interests and community prop- 
erty; insurance, other death benefits and 
annuities; shifting of enjoyment or posses- 
sion without transfer taxes; valuation; deter- 
mination of the net estate and net gifts; 
credits, computation and payment of tax; 
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estate planning; and policy considerations 
affecting transfer taxes. 


References to the applicable Code and 
Regulations sections precede the cases re- 
ported. Selected readings on the social and 
economic implications of these taxes have 
been inserted throughout the volume be- 
cause, as the authors put it, “to approach 
the taxation of transfers of property without 
examining its social and economic implica- 
tions would represent only a partial coverage 
of the subject matter.” 


This excellent work is made eminently 
easy to use by the inclusion therein of a 
complete table of contents, a table of cases 
listing not only those cases reported as the 
text of the book but also those cited and 
discussed and by an adequate index. 


Students and teachers alike will find Pro- 
fessor Surrey’s and Professor Warren’s book 
a valuable tool for use in their work with 
this complicated subject. 


Business Law in Canada 


Company Law: Special Lectures of the Law 
Society of Upper Canada. 1950. Richard 
De Boo Limited, Toronto, Canada. 1950. 
252 pages. $7.50. 


In 1944, the Law Society of Upper Canada 
initiated a series of lectures dealing with 
wartime legislation and orders, which proved 
so successful that this year, with a view to 
establishing a policy of continuing education 
for the bar, a course of lectures was pre- 
sented on the various phases of company 
law, including corporate finance, securities 
legislation and administration, internal pro- 
cedure, the position and liabilities of direc- 
tors and corporate taxation. 


Many corporate failures can be traced di- 
rectly or indirectly to faulty financial policy 
or to the lack of any financial planning at 
all. The corporate finance lecture delineated 
that highly complex and technical field 
which requires special skill and knowledge 
and careful planning. This material was 
supplemented by the analysis of the pur- 
pose and scope of securities legislation and 
the surgery available to keep failing com- 
panies alive—reorganization procedure. 


Company procedure was discussed from 
the viewpoint of the administrative and legis- 
lative problems that arise out of the existence 
of eleven separate incorporating jurisdic- 
tions and what progress has been achieved 
toward the goal of a uniform company law. 
The lecturer on directors outlined briefly 
the nature of the office and the legal rela- 





tionships and consequences resulting from 
the holding of that office. 


Perhaps of widest appeal and application 
are the six lectures on corporate taxation 
presented by Heward Stikeman, who is in 
an excellent position to appraise both sides 
of the tax problem. Formerly an admin- 
istrator of the tax law, his technical pro- 
ficiency now. serves clients who seek to 
avoid paying too much to the Crown. Mr. 
Stikeman makes the cogent comment that 
a good tax practitioner need have but two 
attributes: “A dogged determination which 
does not stop at the threat of litigation and 
a good enough constitution to ensure a 
lengthy life in order to reap the iruits of 
that determination.” 


He levels the compelling criticism that 
since his days as a tax administrator Cana- 
dian tax law has undergone a metamorphosis. 
What was an exact science is now a delicate 
art. “After twenty-eight years of operating 
under an income tax act containing a defini- 
tion of income, Canada has bowed to fashion 
and drafted an act which contains no clear- 
cut definition of the term. The law has lost 
the direct businessman’s approach to income 
and now taxes ‘deemed to be received in- 
come’ and other esoteric creations of the 
fiscal mind. These include items which may 
never enter the taxpayer’s pocketbook— 
benefits which may not even have economic 
significance to him, but which by reason 
of their place in the law are considered fair 
game for the taxgatherer.” 


On the other hand, he praises the present 
law’s treatment of depreciation, new both as 
to theory and method, as being clear, logical 
and workable. 


In Mr. Stikeman’s six lectures, he dis- 
cusses the means which the law and admin- 
istration employ to inhibit the risk-taking 
proclivities of the taxpayer by considering 
the fundamental principles of income, de- 
duction, appeals and remedies and persons 
taxable. He then analyzes the weapons at 
the disposal of lawyers and accountants to 
resist the inroads of tax authorities. 


Foreseeing danger in “apparently inno- 
cent and isolated amendments which nibble 
away at the rule of law,” Mr. Stikeman chal- 
lenged lawyers to “defend the rule of law 
and prevent its adumbration by every means 
open to him. The taxpayer’s only shield is 
the defense of the legal profession. Abuses 
have crept into the statutes because lawyers 
have not taken seriously their professional 
responsibilities not only to clients but, as 
members of Parliament, to the state of the 
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income tax law.” He also warned the pro- 
fession that the law is being interpreted with 
increasing strictness and with emphasis on 
technical and legal considerations rather 
than equitable or inequitable effects. There- 
fore, he advised them to be alert to their 
opportunities for preventive tax practice 
rather than to rely on the hope of rescuing 
a hapless taxpayer. 


It is believed that this series of lectures 
is a thorough and complete summary of 
corporate law in Canada. With trade and 
business becoming increasingly international, 
and with the innumerable legal and personal 
relationships that arise in consequence of 
this growth, lawyers will find a knowledge 
of Canadian law becoming increasingly im- 
portant to them. This makes a valuable 
reference book, particularly the guide fur- 
nished by Mr. Stikeman on the sources of 
tax law, both official reports and standard 
text authorities. 


New York Tax Law 


The Tax Law of the State of New York. 
Commerce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. 1950. 
370 pages. $3. 


Here, in one concise, easy-to-handle volume, 
is to be found the major portion of New 
York tax law. The New York Tax Law, 
Chapter 60 of the Consolidated Laws of 
New York, Article 4 of the State Depart- 
ments Law, Chapter 78 of the Consolidated 
Laws of New York and Chapter 346, Laws 
of 1949, relating to the establishment of a 
State Board of Equalization and Assess- 
ment, are reprints of the corresponding mate- 
rial in “The Law—N. Y. State” division of 
the CCH New York Tax Reports. Article 
4 of the State Departments Law creates the 
Department of Taxation and Finance and 
is included because of references to that 
department in the text of the Tax Law. 
Also included are law provisions imposing 
admissions and pari-mutuel taxes on horse 
races. The data in this booklet are complete 
as of May of this year. 


Foreign Trade and Investment 


The Effects of Taxation on Foreign Trade 
and Investment. Department of Economic 
Affairs of the United Nations. United Na- 
tions Publications, Lake Success, New York. 
1950. 87 pages. 50¢. 


The financing of the economic advance- 
ment of the underdeveloped countries of the 
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world was one of the chief reasons for the 
preparation of this excellent study of the 
effects of the taxation of foreign trade and 
investments. Emphasis on this has resulted 
in findings which differ in some respects 
from earlier studies made by the League of 
Nations which considered, primarily, the 
more highly developed areas. 


“International double taxation ... has 
been considered as the foremost example of 
a tax barrier to foreign trade and invest- 
ment,” and, thus, about one third of the 
text of the book has been devoted to this 
topic. The importance of an analysis of this 
situation is evident when the fact is con- 
sidered that, with current high tax rates, 
the cumulation of taxes may all but eradicate 
profits and, consequently, the business 
carried on. It is pointed out that relief 
measures can be made available in the form 
of exemptions and credits but that the coun- 
tries most in need of such enterprises can 
ill afford the loss of the revenue entailed 
in the making of concessions. 


Three other important angles have been 
scrutinized. One deals with the role which 
taxes on foreign trade and investment play 
in the over-all government revenue picture. 
Another concerns the importance of tax 
factors in directing the flow of foreign goods 
and capital. The third discusses types of 
tax barriers and methods of tax incentives 
which can or are operating to deter or pro- 
mote the expansion of foreign trade and 
investments. 


The entire analysis contained in this 
volume is based on factual evidence and a 
glance at the list of literature cited reveals 
that sources from all over the world have 
been consulted. Since: people everywhere 
are striving to increase their exports and 
many countries desperately need foreign in- 
vestments to bolster their economies and 
raise their living standards, the importance 
of this book can be readily seen. It has 
been carefully compiled and is well worth 
the attention of all those who would like to 
see the problems pointed out solved. 


Florida Government 
and Finance Reports 


Municipal Government Problems of Interest 
to Florida. Hulda Grobman, Editor. Public 
Administration Clearing Service, University of 
Florida, Gainesville, Florida. Studies in Public 
Administration No. 4. 1950. 102 pages. 

Financing Florida Municipalities in 1948. 
C. H. Donovan and Wylie Kilpatrick. Pub- 
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lic Administration Clearing Service, Uni- 
versity of Florida, Gainesville, Florida. 
Studies in Public Administration No. 5. 
1950. 103 pages. 


These two books present to government 
officials and interested citizens the results 
of research and experience pertaining to 
municipal finance and government in the 
State of Florida. This dissemination of facts is 
the main function of the University of Flori- 
da’s Public Administration Clearing Service. 


Papers appearing in the first report, Mu- 
nicipal Government Problems of Interest to 
Florida, were presented at the Short Course 
for City Managers and the Short Course for 
Finance Officers, held at Gainesville in 1949. 
These meetings were arranged by the Gen- 
eral Extension Division of the Institutions 
of Higher Learning of the State of Florida, 
Florida State University, the Public Admin- 
istration Clearing Service, the Florida City 
Managers Association and the Florida Finance 
Officers Association. Titles of the papers 
included in the volume are: “Operational 
Forecasting,” “What Kind of Industry Does 
Your Community Want?” “Sewage Treat- 
ment Problems of Florida Communities,” 
“Cooperative Purchasing—A Shortcut to 
Economy,” “Traffic Control—Management 
and Problems,” “Tax Assessment” and “The 
Challenge of Florida Municipal Debt.” 


Financing Florida Municipalities in 1948 is 
the result of a questionnaire distributed to 
various communities in the state, concern- 
ing their financial status. Here are the con- 
crete facts and their analysis, ready to be 
used by financial officers and municipal gov- 
ernments. Florida municipal income is sum- 
marized for the year 1948. Sources of income, 
use of surplus and general borrowings and 
the comparative use of revenue sources are 
analyzed. Other topics of discussion include 
tax revenues, licenses and minor revenues, 
functional charges and utility contributions. 
In order to understand the total picture of 
Florida finance, one chapter is devoted to 
the drawing together of related material for 
the entire state. Detailed tables on indi- 
vidual municipalities appear in the appendix. 


State and municipal officials, students of 
government and finance and citizens of the 
State would doubtless be able to contribute 
with greater intelligence to the government 
of their own cities and states after a study 
of the booklets in this series. Here, col- 
lected into one convenient source, can be 
found the background material upon which 
better government is based. 
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Arguing an Appeal 


Effective Appellate Advocacy. Frederick 
Bernays Wiener. Prentice-Hall, Inc., 70 
Fifth Avenue, New York 11, New York. 
1950. 606 pages. $8.50. 


“Once in a while, I may confess, at the 
close of the oral argument none of us seems 
to know what the case is about.” 
This quotation the author takes from an 
unidentified but “distinguished and learned 
jurist.” Quoting another judge: “Oral argu- 
ment is not as helpful as it should and could 
be if the advocates would reach the simple 
point in the lawsuit and discuss it intelli- 
gently. The difficulty with the average advo- 
cate is that he succeeds primarily in confusing 
the court rather than clarifying the issues.” 


These pithy quotations neatly point up the 
significance of this book, and especially its 
chapters dealing with “The Methods of Ap- 
pellate Courts” and “Effective Oral Argu- 
ment,” which are contained respectively in 
Parts I and III. 


The author says the book contains what 
he believes “to be the only collection in exist- 
ence of data bearing on the actual operation 
of American appellate courts,” and he devotes 
a thirty-five page chapter to this topic. Do 
courts read the briefs before the oral argu- 
ment? The answers that are available are 
presented for the Supreme Court of the United 
States, the ten United States Courts of Ap- 
peal, thirty-six nonfederal courts of last resort 
and the Supreme Courts of Hawaii and Puerto 
Rico. What is the practice after the argument? 
“Do the judges study the case first and then 
vote, or do they vote first and then write an 
opinion after study of the records and briefs?” 
The answers to these questions are presented 
with respect to the same courts listed above. 


If the oral argument is important at all, 
the importance of these questions—and of 
the answers—is self-evident. If the court 
can be expected to be familiar with the 
briefs prior to the argument, much repetition 
of the material contained in them can be 
avoided in the oral argument, and counsel 
can spend more time in arguing the points 
of clash that have developed in the briefs 
themselves. On the other hand, if the court 
is not familiar with the briefs, the argument 
can cover fewer questions and less detail, 
and many of the argumentative points made 
in the briefs must be clinched within them. 


Parts II and IV of the book are entitled 
respectively “Effective Brief-Writing” and 
“Examples.” Considerably more than half 
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the book is devoted to Part IV, wherein are re- 
printed successful briefs which sought discre- 
tionary review, resisted discretionary review, 
argued legal questions on the merits and argued 
factual questions. This same portion of the 
book contains examples of briefs to illustrate 
the use of the statement of facts to advance 
one’s case, the nature of a reply brief and of 
a petition for rehearing. The seventeenth and 
concluding chapter contains a transcript of 
the oral arguments in a closely contested 
case, U. S. v. Line Material Company, 33 U. S. 
287. The author has exercised. good judg- 
ment in the selection of these materials, 
which for the most part are interesting in 
themselves and indicate the artistry some- 
times involved in the selection of the facts, 
the formulation of the issues and the organi- 
zation and presentation of the argument. 


The meat of the author’s own work is in 
the first three parts of the book, amounting 
to some 200 pages. In these sections the 
author has given his attention to the im- 
portant matters that deserve it. Counsel 
should familiarize himself with the rules of 
court and should comply with those rules. 
The statement of facts “should always be 
written in such a way as to advance the 
cause of the party on whose behalf it is 
prepared. It must not argue or editorialize; 
its strength lies in selection and juxtaposi- 
tion, without of course ever appearing to 
involve the irrelevant.” “Headings should 
always be argumentative rather than topical,” 
and the questions presented should be formu- 
lated in such a way as to “impel the reader 
to answer the question posed in the way the 
writer wants him to answer it.” 


While there is little that is novel in these 
suggestions—indeed, law review articles often 
deal with the same subject matter in con- 
siderable detail—this book has merit in 
bringing the discussion of all of these topics, 
together with lengthy illustrations, within 
its own two covers. = 


The author is a member of the District of 
Columbia Bar, Special Lecturer at the Wash- 
ington College of Law of the American 
University, and was formerly Assistant to 
the Solicitor General of the United States. 
It was a little disappointing that a book 
otherwise so complete and detailed on the 
subject of appellate advocacy should contain 
so little discussion of the rules of court. 


Trends in Economic Thought 


American Economic Review. “A Stock- 
taking of American Capitalism.” American 
Economic Association, Northwestern Uni- 
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versity, Evanston, Illinois. Volume XL, 
Number 2, May, 1950. 650 pages. $2. 


The May issue of the American Economic 
Review contains the papers and proceedings 
of the sixty-second annual meeting of the 
American Economic Association, held in 
New York City from December 27 to Decem- 
ber 30, 1949. The present world conflict of 
basic economic ideologies and the struggle 
for power between those ideologies made an 
appraisal of the American private-enterprise 
system an appropriate and all-important theme 
for the 1949 meeting of the association. The 
papers presented were both theoretical and 
applied, and dealt with problems of national 
and international scope. 


In addition to the forty-five papers and 
the discussions centering about them, this 
issue includes the annual reports of officers 
and committees to the association and lists 
the titles and prices of currently available 
association publications. 


This one volume presents probably the 
best summary of the thinking and research 
being done by leading political economists 
in the United States today. 


Doing Business in Utah 


The Bureau of Economic and Business 
Research, College of Business, University of 
Utah, publishes the Utah Economic and Busi- 
ness Review. An issue dated June, 1950, is a 
graduate thesis prepared at the university 
on “Partnerships versus Corporations, Their 
Formation and Taxation in Utah.” The 
twenty-one page booklet consists of a re- 
port on the impact of taxes, federal, state 
and local, on the two major types of busi- 
nesses in organization, reorganization, suc- 
cess, failure and change of ownership. The 
booklet is priced at fifty cents and may be 
obtained from the University of Utah, Salt 
Lake City. 


Census Bureau Publications 


A leaflet listing Census Bureau publica- 
tions on governments has been issued by 
the Bureau of the Census and is available 
from that agency upon request. This bulle- 
tin describes briefly each of the seventeen 
reports on governmental finances and em- 
ployment which the Census Bureau expects 
to issue in the fiscal year beginning July 1, 
1950, and lists other recent publications of 
the Bureau regarding state and local gov- 
ernments. 
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ARTICLES 


Tax Aspects of Estate Planning ... 
The main objectives of estate planning are 
determined by taking the welfare of the 
family as the guiding star. But once these 
objectives are determined, it is the estate 
planner’s duty to accomplish them with the 
minimum diversion of the wealth of the 
estate to meet taxes. This article is an 
authoritative discussion of the main tax con- 
siderations in formulating an estate plan.— 
Casner, “Significant Tax Considerations in 
Formulating an Estate Plan,” Tennessee Law 
Review, February, 1950. 


Charitable Foundations . . . The ques- 
tion of whether family foundations are so- 
cially and economically desirable can be 
separated into three parts: (1) the tax bene- 
fits extended to private philanthropy gener- 
ally; (2) the participation of educational and 
charitable organizations in leasebacks and 
other business activities; (3) the desirability 
of foundations as such. For a discussion of 
these points, see Eaton, “Charitable Founda- 
tions, Tax Avoidance and Business Expedi- 
ency,” Virginia Law Review, November, 1949, 
December, 1949. 


Renunciations and Compromises . . 
What is the effect of these acts in connection 
with wills upon death and gift taxes? What 
rates and exemptions will be applied? — 
Black, “The Effect of Renunciations and 
Compromises on Death and Gift Taxes,” 
Vanderbilt Law Review, February, 1950. 


Divorce and the Gift Tax . . These 
make incongruous companions but today 
they are traveling together in legal circles 
more than ever before. Divorce counsel 
must weigh the gift tax implications care- 
fully before preparing a settlement agree- 
ment. How can he avoid a gift tax?— 
“Husband, Wife, and Tax Commissioner,” 
Stanford Law Review, February, 1950. 


What Were Your Earnings for Last 
Year ... And the year before that and the 
year before that? In this article is presented 
a proposed new system for averaging in- 
come for tax purposes over a period of five 
years or longer.—Holt, “Averaging of 
Income for Tax Purposes: Equity and Fiscal- 
Policy Considerations,” National Tax Jour- 
nal, December, 1949. 


Income Tax Returns Prepared Here .. . 
Every February thousands of these shingles 
go up all over the country, guiding taxpayers 
to part-time self-styled “tax advisers.” Per- 
haps a reading of this article would bring some 
of them down, for it is contended that no de- 
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vice has yet been found for limiting liability to 
clients who run afoul of the law through in- 
competent or unscrupulous “advice.”—Peters, 
“The Single-Standard Concept of Civil Lia- 
bility in the Preparation of a Tax Return,” 
Miami Law Quarterly, February, 1950. 


Civil and Criminal Tax Penalties .. . 
Complete revamping of income tax penal- 
ties is called for by the author.—Gordon, 
“Income Tax Penalties,” Tax Law Review, 
January, 1950. 


Mimeograph 6209 . . . Bad-debt-reserve 
ceilings for banks in the light of Mimeo- 
graph 6209 are discussed by the author. 
“How the ceiling should be arrived at,” 
he says, “presents a purely practical prob- 
lem.”—O’Meara, “Mimeograph 6209 and 
the Ceiling on Bad-Debt Reserves for Banks,” 
University of Cincinnati Law Review, Jan- 
uary, 1950. 


Zealot for Civil Rights . . . The author 
eulogizes Mr. Justice Murphy as a protec- 
tor of civil liberties who has made “a con- 
tribution for which we will forever be 
indebted.”—Marshall, “Mr. Justice Murphy 
and Civil Rights,” Michigan Law Review, 
April, 1950. 


1948-1949 Summary . . . The passing of 
Justices Murphy and Rutledge may have 
been the most significant events in regard 
to constitutional-law interpretation . during 
the 1948-1949 term of the United States Su- 
preme Court. So says the author, as he de- 
clares that the term held little significance 
in importance of cases decided or their last- 
ing interest—Harris, “Constitutional Law 
in 1948-1949,” American Political Science Re- 
view, March, 1950. 


Chenery Ruling the “Open Door”? .. . 
Administrative law must bear the criticism 
often leveled against court-made law, that 
it is retroactive in effect, or ex post facto. 
In an article on the subject by a Virginia 
attorney, it is held that although opposition 
to ex-post-facto law has been a part of the 
American tradition, the Supreme Court by 
the Chenery ruling has opened the door to 
such lawmaking, with only a hint that it 
may be partly closed at some future time.— 
Prichard, “The Ex Post Facto Aspect of 
Administrative Law,” Washington and Lee 
Law Review, Number 1, 1950. 


Corporate Reorganization Junior 
interests and the reorganization system are 
discussed by a law professor.—Blum, “The 
Law and Language of Corporate Reorgan- 
ization,” University of Chicago Law Review, 
Summer, 1950. 
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FEDERAL TAXES 
INCOME 


Rents and royalties paid on rental of coal 
mining property.—Facts: The lessee of a 
coal mining property, including the mine, 
plant, machinery and equipment, pays rents 
and royalties on each ton of coal mined, 
part of such sum being allocated by the 
lease to rental of the plant and part to 
royalty for the coal produced. 


Decision: In determining the percentage 
depletion allowable under the Code, there 
must be excluded from gross income from 
the mine a sum equal to the full amount 
per ton paid as rents and royalties with respect 
to the property—Leechburg Mining Company, 
CCH Dec. 17,765 (15 TC —, No. 4). 


Sale of partnership interests.—Facts: The 
terms of the sale contract made by peti- 
tioners allocated no part of the sale price 
to any specific asset. 


Decision: The evidence indicates that 
petitioners were partners and, as such, sold 
their partnership interests, rather than the 
assets thereof. Therefore, the gain derived 
from the sale is deemed to be a capital gain. 
—Luhrs et al., CCH Dec. 17,746(M) (9 
acm 537). 


Income from sales of houses.—Facts: The 
taxpayer built homes for defense workers 
and sold them under an option agreement 
whereby previous rental was credited against 
the purchase price. 


Decision: Ordinary income resulted from 
the sale of such houses since it was held 
that they were built for sale to customers 
in the ordinary course of the taxpayer’s 
business and not primarily for rental pur- 
poses.—Rollingwood Corporation, CCH Dec. 
17,769(M) (9 TCM 597). 


Interpretations 


INHERITANCE 


Types of California community property. 
—A decedent declared in his will that all 
property acquired since marriage was com- 
munity property. His executors contended 
that this declaration amounted to a contract 
with his wife converting their old-type com- 
munity property into a new type. The Com- 
missioner thought otherwise. The court 
held that regardless of whether the declara- 
tion amounted to a contract, it did not say 
anything about types of community prop- 
erty and that, therefore, the Commissioner’s 
determinations should be upheld in view of 
the failure of the executors to bear the 
burden of proof resting upon them.—Crocker 
First National Bank of San Francisco v. 
U. S., 50-2 ustc J 10,776 (CCA-9). 


ESTATE TAX 


Bonds purchased with community funds. 
—Facts: Decedent purchased bonds with 
community funds and registered them in 
his wife’s name. It was his intention to 
make a gift to her of his community interest 
in the funds expended for the purchase of 
the bonds. 


Decision: Since he intended to make her 
a gift of his interest in these funds, they 
became her separate property at the time 
of the purchase and are not includible in 
his estate.—Estate of T. G. Hendrick, CCH 
Dec. 17,760(M) (9 TCM 581). 


STATE TAXES 
WHAT CONSTITUTES DOING BUSINESS 


Office supply manufacturer having deal- 
ers in Virginia.—A foreign corporation man- 
ufacturing office supplies has a number of 
firms in Virginia, under contracts evidenc- 
ing a vendor-vendee relationship with the 
corporation, which sell the products manu- 
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factured by it. The corporation also em- 
ploys a contact man who operates between 
the corporation and its dealers. Such a 
corporation is not doing business in Vir- 
ginia. For a foreign corporation to be sub- 
ject to the jurisdiction of a state, the business 
done by its officers and agents within that 
state must be of such a character as to 
warrant the inference that the corporation 
has subjected itself to the laws of that state. 
—Carnegie v. Art Metal Construction Com- 
pany, CCH Vircinta TAx Reports { 3-001 
(Sup. Ct. of App.). 


INCOME 


Signing of returns.—A provision in the 
prior law which specified that corporate re- 
turns be signed by two officers was com- 
plied with when a return was signed by one 
person who held both of the offices named. 
This action also constituted an effective 
execution in determining the appeal period. 
—Shoreham Investment Company v. District 
of Columbia, CCH District or CoLtumBia Tax 
Reports {[ 11-020, p. 1903 (BTA). 


SALES 


Validity of Florida Revenue Act as ap- 
plied to rents.—Facts: The validity of the 
Florida Revenue Act of 1949 as applied to 
rents was argued on the following main 
contentions: (1) a property and not an 
excise tax was created; (2) it embraces 
more than one subject without proper title; 
(3) the exemption of the rental from two- 
family apartment buildings is an unreason- 
able classification. 


Decision: The validity of the act as ap- 
plied to rents is upheld. (1) The tax is not a 
property tax but is a privilege or occupa- 
tion tax and, therefore, is properly classified 
as an excise tax, since the tax is levied upon 
the privilege of engaging in certain busi- 
nesses or occupations, although it is com- 
puted upon the sales price of the commodity 
sold or upon the price charged for the serv- 
ices rendered. 


(2) The act is a law which embraces only 
one subject even though it was passed as 
part of a comprehensive tax program. 


(3) The distinction between landlords 
who rent two-family units and those who 
provide accommodations for more than two 
families is reasonable as is the six-month 
differentiation between permanent and transient 
guests.—Gaulden v. Kirk, CCH Fiorma Tax 
Reports { 69-002 (Fla. Sup. Ct.). 


PROPERTY 


Amendment of petition to New Jersey 
Division of Tax Appeals.—Facts: An orig- 


inal petition of appeal filed with the county 
board and later with the Division of Tax 
Appeals alleged that the taxpayer’s prop- 
erty was assessed above true value, and an 
amended petition filed with a special panel 
of the Division of Tax Appeals alleged that 
other property was assessed at too low a figure. 


Decision: The amendment constituted a 
new cause of action that should have been 
pleaded within the time allowed for an ap- 
peal, and the Division of Tax Appeals was 
correct in declining to allow the amended 
petition —Hackensack Water Company v. 
Township of North Bergen et al., CCH NEw 
Jersey Tax Reports { 24-024 (Superior Ct.). 


Wisconsin valuation of inventory.—A tax- 
payer engaged in the manufacture of large 
machines ships the machine parts to the 
customer as completed. Some parts are pur- 
chased from outsiders and shipped directly 
to the customer. These parts, as well as 
those manufactured by the taxpayer, are 
carried on the inventory until the customer 
has been billed. This is not done until all 
parts have been delivered and the machine 
has been completed. In this way, items are 
carried on the inventory which were never 
actually on hand. The taxpayer, in deter- 
mining the value of its taxable property on 
hand on the assessment date, is correct in 
using the last physical inventory taken at 
the close of his fiscal year, adding purchases 
and production from that time to May 1 to 
it, and deducting completed shipments to 
customers between those dates, direct ship- 
ments by subcontractors to customers and 
shipments to customers on uncompleted 
orders.—State ex rel. Beloit Iron Works v. 
City of Beloit, 1 Wis. Tax Cases §[ 200-512 
(Wis. Sup. Ct.). 


INHERITANCE 


Value of closely held stock in Washing- 
ton.—Facts: Decedent gave his son an op- 
tion to purchase shares of stock, representing 
the controlling interest in family publishing 
corporations, at a price fixed in the option. 
According to undisputed testimony, dece- 
dent gave the option in order to insure, to 
as great an extent as possible, that his 
policies with respect to the newspapers 
covered by the option would be continued. 


Decision: Where the option contract was 
not given in an arm’s-length transaction but 
represented an intrafamily affair, the value 
of the stock for inheritance tax purposes 
is not limited to the option price.—In the 
Matter of the Estate of William Hutchinson 
Cowles, CCH INHERITANCE ESTATE AND GIFT 
Tax Reports § 17,220 (Wash. Sup. Ct.). 
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Scope of Montana insurance exemption. 
—The proceeds of endowment contracts left 
with the insurer at interest following their 
maturity are subject to the Montana in- 
heritance tax. They are not covered by the 
insurance exemption contained in the law. 
The court pointed out that the principal of 
the contracts was payable to the decedent 
at her demand at any time following their 
maturity and could be used to finance the 
purchase of any form of property she desired. 
—State of Montana v. Bowman, CCH In- 
HERITANCE ESTATE AND GiIFr TAx REports 
{ 17,187 (Mont. Sup. Ct.). 


Correction of errors in Ohio assessments. 
—Through a mistake, the tax was assessed 
and paid in an excessive amount. A re- 
determination and refund of the tax were 
applied for upon discovery of this fact. The 
court found that it had the power to correct 
any errors in its proceedings or records, 
and, accordingly, held that the mistake 
should be corrected and ordered a refund.— 
Estate of Alta L. Schick, CCH INHERITANCE 
Estate AND Girr TAx Reports { 17,202 (Pro- 
bate Ct., Franklin County). 


ESTATE 


Apportionment of Wisconsin additional 
estate tax.—The emergency tax may be ap- 
plied to additional estate taxes designed to 
absorb the eighty per cent credit allowable 
against the basic federal estate tax if the addi- 
tional estate tax is apportioned between Wis- 
consin and out-of-state property. It was also 
held that the tax can be so apportioned under 
present legislation. This action was taken 
in response to a United States Supreme 
Court decision holding that the state tax 
could not constitutionally be applied to the 
amount recaptured under the eighty per cent 
federal credit provisions where such amount 
was measured in part by the value of real and 
tangible personal property outside of the 
state—Estate of Fred A. Miller v. Treichler, 
CCH INHERITANCE Estate AND Girt Tax RE- 
PORTS § 17,214 (Wis. Sup. Ct.). 


GIFT TAX 


Payments to widow of officer in Wiscon- 
sin.—Facts: Following decedent’s death, 
the board of directors of a corporation of 
which he had been an officer and stock- 
holder passed a resolution to pay his widow 
a sum of money in recognition of services 
which he had rendered to the company. 
Although the company had adopted an in- 
surance plan covering its employees with a 
life, health and accident benefit policy, it 
had no established plan for paying corpo- 
rate funds directly to widows or dependents 


Interpretations 








of deceased officers as additional compen- 
sation or pension benefits. 


Decision: Payments made pursuant to the 
resolution to pay the widow the money are 
held taxable for gift tax purposes, since 
the company was under no legal obligation 
to make them. Because of the limitations 
in the existing insurance plan for its em- 
ployees, the payments in question could not 
qualify for the exemption from gift tax 
granted by the applicable Wisconsin statutes. 
—Oshkosh Trunks & Luggage Company v. 
Wisconsin Department of Taxation, CCH In- 
HERITANCE EstTaTE AND Girt TAx REPORTS 
717,225 (Wis. Board of Tax Appeals). 


MOTOR VEHICLE EXCISE 


Appeal from District of Columbia excise 
tax.—Facts: The petitioner was reimbursed 
by the owner for an excise tax which he had 
been obliged to pay on a rented motor ve- 
hicle. Subsequently, the petitioner appealed 
the assessment of the tax. 


Decision: Where there has been reim- 
bursement of a tax paid, such person is not 
the party aggrieved, within the meaning 
of the law, and, therefore, is not entitled © 
to prosecute an appeal_— Sussman v. District 
of Columbia, CCH Districr or CoLuMBIA 
TAx Reports J 50-505 (D. C. Board of Tax 
Appeals). 


LOCAL TAXES 
INCOME 


Discrimination against nonresidents in 
local areas in Pennsylvania.—Facts: Since 
the Enabling Act places an over-all limit of 
one per cent on local wage or income taxes 
applicable within any area and restricts 
school districts, but not other local units, 
to the taxation of residents, it is possible 
for cities to have different rates for resi- 
dents and nonresidents. Sharon is collecting 
one per cent from residents and from non- 
residents employed in the city, .but in the 
case of residents, one half of this amount 
is on account of the school district levy. 
A suit by nonresidents seeking equitable 
relief has been filed alleging discrimina- 
tion because of the different levies for city 
purposes, although the over-all rate is the 
same for residents and nonresidents. 


Decision: Preliminary objections have 
been overruled and the defendants directed 
to plead. The city has filed an answer.— 
Minich et al. v. City of Sharon and Westing- 
house Electric Corporation, CCH PENNSYL- 
VANIA Tax Reports { 79-000, page 7954 
(Common Pleas Ct., Mercer County). 
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United States and the Union of South Africa, 
signed at Pretoria July 14, supplementing 
the convention for the avoidance of double 
taxation and for establishing rules of recipro- 
cal administrative assistance with respect to 
taxes on the estates of deceased persons. 


The latter agreement was signed at Cape 
Town April 10, 1947. 


Dayton Income Tax Refunds 


A test suit is now pending in the Com- 
mon Pleas Court in Dayton, Ohio, regard- 
ing refunds on taxes paid under the former 
Dayton Income Tax Act which was held 
invalid by the Ohio Supreme Court. 


Back to Japan 


Three Columbia University professors, 
who were part of a special mission sent 
last summer to Japan to study that coun- 
try’s tax system and make recommendations 
for revisions, returned recently to review 
the results of their study. The group is 
headed by Professor Carl S. Shoup, of the 
Graduate School of Business. The Japanese 
government has already enacted into law 
the national tax measures advocated by 
the American group, but new local taxes 
have been only partly enacted. The Japanese 
Diet is considering putting into effect the 
remainder of the suggested legislation. 


The June, 1950 issue of TAxES—The Tax 
Magazine contained an article titled “Tax 
Revision in Japan,” by Jerome B. Cohen, 
who was a member of Professor Shoup’s 
mission. Mr. Cohen, is an assistant pro- 
fessor of economics at the College of the 
City of New York and is a consultant to 
the Division of Research for the Far East 
of the United States Department of State. 


Hockey and Horses, 
Both Tax Matters 


Two Canadian tax cases brought diverse 
elements into the tax field. The first con- 
cerned a hockey coach who had deducted 
on his income tax traveling expenses in- 
curred while coaching his team. His appeal 
from the disallowance resulted in dismissal. 
The court held that his position of coach 
did not fall within the meaning of “trade.” 
It might well be included in the popular 
meaning of “business” which covers a wide 
range of activities, but, since in the official 
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French version of Canadian tax law “busi- 
ness” was interpreted as “commerce,” which 
in French has the limited sense of trading 
in goods, the same restricted meaning would 
be applied to “business” in the English 
version. “Trading” would not include, for 
instance, the duties of a coach for a salary 
or the services of a lawyer or doctor for a fee. 
(Goldsworthy v. Minister of National Reve- 
nue, CCH CANADIAN TAX Reports {[ 86-061.) 


In the other case, a farmer was in the 
habit of attending horse races during the 
six-week season and betting heavily. He 
kept a record of his winnings and losses 
and had a small interest in the earnings of 
a few horses which were pastured on his 
land. He appealed from an arbitrary assess- 
ment by the Minister of National Revenue 
on the ground that the winnings were not 
taxable and that reduction of his cash on 
hand at the beginning of the net worth 
period from $10,000 to $5,000 by the Minister 
was unjustified. The court allowed the 
appeal, holding that the farmer’s betting 
activities did not constitute a business. 
They did not take up any unreasonable 
length of time and were regarded by him 
as a holiday. A distinction was made be- 
tween one who owned and raced a large 
number of horses and one who had a small 
interest in the earnings of a few horses, 
as in this case. (Walker v. Minister of Na- 
tional Revenue, CCH CANADIAN TAXREPORTS 
7 86-053.) 


Lower Tax Means More Revenue 


All indications are that there will be no 
reduction of federal excise taxes in the 
immediate future. The crisis in Korea has, 
for the present, pretty well ruled that out. 
However, Joseph A. Schafer, Philadelphia 
CPA, thinks he can show that elimination 
of most, and reduction of some, excise 
taxes will result in more revenue for the 
federal government. Mr. Schafer’s article, 
“Federal Excise Taxes,” appeared in the 
April, 1950 issue of TAxEs—The Tax Maga- 
zine. He appeared this past July before the 
Senate Finance Committee in disapproval of 
the provisions for excise taxes in H. R. 8920. 


“The last three fiscal years,” says Mr. 
Schafer, “represented the period during which 
the people were on strike against these im- 
proper levies, which were originally sched- 
uled to expire July 1, 1947.” He goes on to 
point out that during the 1949 Christmas 
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season, four retailers’ lines did not do the 
$249 million worth of business that they 
could have done “provided the tax barrier 
to sales had been down.” During the fiscal 
year ending June 30, 1950, the total loss of 
business was $894.8 million for four re- 
tailers’ items, two admission items and 
transportation of persons. 


Closely related to excise collections, says 
Mr. Schafer, are the budget figures, the 
comparison of the estimated and actual 
amounts showing how wrong the govern- 
ment can be. For example, in the face of 
a $13.3 million overestimate in jewelry ex- 
cises for the 1949 fiscal year, why should 
budget receipts for that item in the follow- 
ing year be increased $3 million? Actually, 
jewelry excises were $19.9 less than the 
amount collected during the 1949 fiscal 
year, so the overestimate of 1950 was $36.2 
million. 


Although theater admissions tax for the 
1949 fiscal year had been overestimated 
$4.2 million, the budget receipts for that 
item in the following year were increased 
$10 million. Actually, collections were $14.6 
million less than the amount collected during 
the 1949 fiscal year, so the overestimate of 
1950 receipts was $28.8 million. Combining 
the retailers’, admissions and transportation 
items, budget receipts were overestimated 
$38.6 million for the 1949 fiscal year, but 
nevertheless budget receipts for the same 
items were increased $31 million in the 
following year. Actually, collections were 
$100.8 million less than the amounts collec- 
ted during the 1949 fiscal year, so the over- 
estimate of 1950 receipts for those items 
was $170.4 million. 


It may be, adds Mr. Schafer, that the 
government refuses to recognize the fact 
that the people rebel against the levying of 
indiscriminate excise taxes. Otherwise it is 
difficult to explain the extent of these er- 
roneous estimates in the face of the collec- 
tion trends. It may be too severe to suggest 
budget balancing manipulations as the cause, 
but, in any event, the present course is not 
realistic. 


When he testified before the Senate Fi- 
nance Committee in July, Mr. Schafer ob- 
jected to the excise provisions of the Revenue 
Bill of 1950 (H. R. 8920) on these points: 


(1) Adjustments in rates or exemptions 
to correct apparent inequities, or to afford 
special relief, cannot overcome the fact that 
the system will continue to discriminate, 
disrupt and interfere with the purchasing, 
production and selling of the goods that 
are selected for taxation. 


Tax-Wise 





(2) The system will continue to discri- 
minate against the small taxpayer, whose 
tax payments are out of proportion to the 
established income tax schedule of rates 
based on ability to pay. 


(3) There is a system of double taxation 
by which the high-bracket taxpayer must 
pay more than 100-per-cent tax on the por- 
tion of his income that is subject to both 
income and excise taxes. 


(4) Excise taxes are the only war meas- 
ure remaining without a specific termination 
date. 


(5) Businessmen must continue to act as 
tax collectors. 


(6) By continuing rates, business and 
government will have to continue to spend 
to maintain the system. 


(7) More attention and assistance will 
be required because of the various rate 
changes, exemptions and exceptions. Ad- 
ministration will be difficult and complicated. 


Mr. Schafer prepared figures for the Senate 
committee to support his contention that 
if relief is granted to one line, then it is 
mandatory that equal treatment be given 
to the other industries. Greater declines 
have occurred in fur sales and cabaret 
business than in jewelry and other lines. 
A comparison of the collections during the 
1949 Christmas season (December, 1949, and 
January and February, 1950) with the 1946 
season shows the following: 


Business 
Collections lossin 

decreased millions 

Furs ane 51.7% $113.0 
Jewelry ..... 21.8% 97.5 
Luggage ....... 9.9% 14.0 
Toilet preparations .... 14.0% 23.5 

Total retailers’ excise 

eee ere 25.5% 249.0 


A comparison of collections for the fiscal 
year ending June 30, 1950, with the fiscal year 
ending June 30, 1947, shows the following: 


Business 

Collections lossin 

decreased millions 

Me 254 9 s.5 a oes 53.0% $258.5 

SN eka veces Bae 19.3% 229.0 

Dimggaee.-. 5. 8.4% 33.5 

Toilet preparations .... 5% 25 
Total retailers’ excise 

PUR os hips en ey 20.4% 525.5 


With respect to admission taxes, a com- 
parison of collections for the fiscal year 
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ending June 30, 1950, with the fiscal year 
ending June 30, 1947, shows the following: 


Business 
Collections  lossin 

decreased millions 
Cabarets TEE pee 34.5% $109.5 
Theaters .......... . 5.5% 108.5 


Combining the four retailers’ lines and 
the two admissions items, tax collections 
for the fiscal year ending June 30, 1950, 
declined 15.3 per cent from the tax collec- 
tions for the fiscal year ending June 30, 
1947, representing an aggregate potential 
business loss of $743.5 million during the 
previous twelve months. In addition, tax 
collections for transportation of persons 
for the fiscal year ending June 30, 1950, 
declined 6.3 per cent from the tax collec- 
tions for the fiscal year ending June 30, 
1947. This represents a loss of travel busi- 
ness of $102 million during the previous 
twelve months. Compared with the fiscal 
year ending June 30, 1949, the 1950 fiscal 
year’s collections declined nine per cent 












($22.7 million) representing a loss of travel 
business in the amount of $151.3 million. 

Most of the excise taxes, said Mr. Scha- 
fer, should be eliminated because they are 
in the nature of nuisances, including all 
retailers’ excise taxes on sales, all excise 
taxes on facilities such as transportation 
and communications, all admissions taxes 
and half of the manufacturers’ excise taxes. 

To accomplish the repeal or adjustment 
of the excise taxes to the status existing 
in 1941, the lesser evil and the only logical 
solution is to increase corporation income 
taxes. If it is assumed that $2 billion of 
excise taxes now included in business costs 
could be eliminated, then it would be fair 
to substitute therefor $2 billion of corpora- 
tion income tax as an offset. Prices to 
consumers would remain the same, because 
the price paid would reimburse the corpo- 
ration for income taxes instead of the ex- 
cise taxes in costs. Actually, the effect 


would be more favorable for the govern- 
ment, as shown by the following figures: 


Aggregate corporation taxable net income: 


with excise taxes in costs 
with excise taxes excluded 
increase in net income 


Corporation income taxes (at average 
effective rate—assumed to be 33% 
per cent) 


Balance of corporation income 


These figures show that if costs are re- 
duced $2 billion, raising taxable net income 
by an equivalent amount, the result would 
be $666 million of additional corporation 
income tax just by reason of the change in 
the method of taxation. Therefore, merely 
$1,334 million of additional revenue would 
be required to replace $2 billion of business 
excise taxes. That $1,334 million would 
represent the funds corporations have not 
paid out as direct excise taxes, so they 
would be in the same position if they are 
required to turn over that much to the 
government in the form of increased in- 
come taxes. Every corporation is affected 








Before After 
repealing repealing 
excises excises Increase 
(in millions) 
$30,000 
$32,000 
$2,000 
10,000 10,666 666 







$21,334 





$1,334 





by the excise taxes so it would not be a 
hardship for them if the income tax is 
substituted, especially since profits must be 
earned before any income tax is payable. 


Mr. Schafer’s report concluded: “Fulfill- 


ment would result in stimulation of 
buying, full production, greater employ- 
ment, larger profits and additional income 
taxes from both individuals and business 
concerns. More than that, it would do 
justice to the small taxpayers who would 
then not be required to pay more than 
their share of taxes in relation to their 
respective incomes.” 


“A minority opinion is nothing but the erroneous comments of 


judges who are mistaken. 


It is erroneous because they are legally 


wrong.”—Westbrook Pegler, August 9, 1950. 
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Optional Depreciation System 
for Farmers and Fishermen 


Farmers and fishermen, pursuant to amend- 
ments to the depreciation regulations (Sec- 
tion 1704), may, at their option, use the new 
depreciation system. The regulations cover- 
ing depreciation and depletion were originally 
issued in December of 1949 in accordance 
with Section 11(1)(a) of the Income Tax 
Act, which authorized a deduction for the 
capital cost of property. If farmers and 
fishermen adopt the new system, they may 
not revert to the old straight-line system 
and their excess depreciation becomes sub- 
ject to recapture. Section 1704 is applicable 
to 1949 and subsequent taxable years. 


Assessment of Stock Dividend 


A five per cent stock dividend of stock 
having a par value of $1 per share was 
received by the appellant stockholder from 
a nonresident-owned investment corporation. 
The dividend was valued on the appellant’s 
income tax return at par value, but the 
Minister assessed it on the basis of the cor- 
poration’s charge of $19 per share. The 
corporation capitalized $1 of this sum and 
credited $18 to capital surplus. The price 
of the shares decreased after the declaration 
of the dividend, and the appellant realized 
no real profit from the dividend. 


Since the appellant did not receive the 
additional $18 per share on receipt of the 
dividend, it was held that the appellant’s 
valuation of the dividend at par value was 
correct. In determining the value of divi- 
dends for income tax purposes, the distinc- 
tion between dividends in kind, such as 
those paid in shares of other companies, 
bonds, etc., and stock dividends should be 
kept in mind. The former are as much a 
distribution of profits as cash dividends. 
The latter, in the instant case, are merely 
an issue of the company’s own shares, the 
consideration for which was paid out of the 
surplus account into the capital account and, 
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as capital, was removed from possibility of 
future distribution to shareholders by way 
of a dividend.—Albro Securities Ltd. v. Minis- 
ter of National Revenue, CCH Dominion 
Tax CASEs J 1-079. 


Building Repairs and Maintenance 


A rundown building was purchased by 
appellant who claimed that he was unaware 
of the fact that it was in bad repair. The 
appeal concerned his claim for a deduction 
for the expense incurred in putting it into 
good shape. The contractors’ statement 
was the only evidence offered. His itemiza- 
tion of the work accomplished is as follows: 
(1) installation of steel beams and support- 
ing posts; (2) removal and replacement of 
booths and wiring, papering and painting; 
(3) replacement of rotten studding under 
ground floors; (4) repairs to staircase and 
rebuilding of cupboards; (5) renewal of 
roof and sheet-metal flashings; (6) archi- 
tect’s fee. No distinction was made between 
the structural changes, the cost of which 
are not deductible and incidental repairs. 


The appeal was dismissed. The cost of re- 
pairing a building in a rundown condition is a 
capital expenditure. Depreciation is allowed 
so that a taxpayer may build up a reserve to 
replace a building when it has deteriorated. 
The condition of the building must have been 
taken into consideration in fixing the sale price 
and the appellant must have had in mind the 
necessity of renewing it. Items (1) to (3) 
seemed, according to the written statement, 
to involve structural changes or replacement 
which would appreciably prolong the life 
of the property and arrest deterioration and, 
hence, their cost was a nondeductible capi- 
tal expenditure. Item (5) should be classed 
in the same way, since there was no attempt 
to break down the fee between structural 
changes and repairs. Items (4) and (5) 
might have been incidental repairs which would 
neither materially add to the value nor ap- 
preciably prolong the life of the building 
but merely keep it in an ordinary, efficient 
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operating condition. However, the expense 
of such repairs was deductible only when 
incurred for the maintenance of property 
in good condition, whereas the appellant’s 
expenditure was not to maintain but to put 
the building into good condition. The ap- 
pellant failed to discharge the burden of 
proof that there was any difference in the 
nature of the ‘repairs in items (1) to (3) 
and those in (4) and (5).—Weller v. Mints- 
ter of National Revenue, CCH CANADIAN 
TAX REports § 86-059. 


Deduction of Business Losses 
When Business Is Moved 
to New Location 


The owners of a hardware business lost 
their store through its destruction by fire. 
In consequence thereof, they were forced to 
move to a new location. The new store 
was successful and they made a profit from 
which they claimed a deduction for the loss 
incurred in the destruction of the old store. 
The deduction was taken on the ground 
that the profit was made in the same busi- 
ness in which the loss was incurred. 


The deduction for the loss was deemed to 
be allowable. It was held that it was not 


the intention of the law that the term “same 
business” should mean exactly the same 
business in exactly the same location with 
the same clientele. “Same business” refers 
to the same type of business.—Hoffman v. 
Minister of National Revenue, CCH Cana- 
DIAN TAX REportTS f 86-051. 


Bond Theft Loss 


A loss was sustained as the result of a 
burglary. The loot consisted of Victory 
Bonds in small denominations which the 
appellant had on hand and which were 
either held for employees who were pay- 
ing for them through the payroll-deduc- 
tion method or were received in payment of 
trade accounts and held as part of its cash 
on hand. A deduction for the loss incurred 
was taken by the appellant but the deduc- 
tion was disallowed. 

The Board decided that the bonds were 
not being held as a capital investment. The 
loss was incurred in an extraordinary event 
but, nevertheless, an event in the course of 
normal routine business activities, despite 
all precautions. Therefore, the deduction 
should be allowed.—Weidman Brothers Ltd. 
v. Minister of National Revenue, CCH Do- 
MINION TAX CasEs ¥ 1-078. 


Public sentiment is everything. With public sentiment noth- 
ing can fail. Without it, nothing can succeed. Consequently, he 
who moulds public sentiment goes deeper than he who enacts 


statutes or pronounces decisions. 


He makes statutes and deci- 


sions possible or impossible to execute—Abraham Lincoln. 








~ CORPORATION LIQUIDATION LOSS CARRY-BACKS— 


| Continued from page 846 


primarily where reason, good or bad, has 
not forced a different condition; only to a 
limited extent are they the result of plan- 
ning. (Compare Internal Revenue Code 
Sections 41-44 with Sections 107, 22 (b) (4) 
and 22 (b) (1), among others.) 

All of this, however, should amount to an 
important, sobering and often overlooked 
warning: that accounting as a way of tax 
living is not to be weighted too heavily. 
Accounting technique is inferior, in terms of 
tax result, when measured against incon- 
sistent tax methods. The lovely citadels of 
shapely and logical accounting doctrine can- 
not measure up in effectiveness to grotesque 
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distortions which have attained the rank of 
law or regulation. We must know the right 
books to develop significant attitudes and 
determine controlling answers. 


In the face of the specialized legislative 
plan of relief through the carry-back provi- 
sions, a generalized accounting concept which 
has no comparable purpose to that of the 
statutory scheme is next to useless as a tool in 
interpretation. Reliance upon an unfettered 
accounting point of view without recourse 
to the recognized aids to statutory construc- 
tion and to judicial and administrative inter- 
pretation ignores the only sound approach. 


[The End] 
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normal tax and (2) to provide an effective 
date of July 1, 1950. 

Section 301.—Taxation of unrelated income 
of tax-exempt organizations.—Tentatively 
approved with clarifying amendments to 
provide the following: exclusion of associa- 
tions or conventions of churches; “thrift 
shops”; work done for the federal, state 
and local governments; research done by 
universities and hospitals; and exclusion of 
capital gains, Another amendment would 
provide that unrelated income of tax-ex- 
empt organizations for years prior to 1951 
shall not be taxed except where the Bureau 
had raised a question as to their status. 
For this purpose, the statute of limitations 
would run from the filing of Form 990, and 
organizations exempt from filing Form 990 
will be treated as if they had filed it. 


Section 301—Tax on feeder corporations. 
—Tentatively approved. 

Section 301.—Taxability of accumulated 
investment income of certain tax-exempt 
organizations (proposed Code Sections 424 
and 425).—Rejected in favor of substitute 
provisions which would require publicity 
with respect to receipts, disbursements and 
accumulations of such organizations. 


Sections 331 and 332.—Disallowance of de- 
ductions to donors of property for chari- 
table trusts and foundations, unless the 
instrument provides that no benefits from 
the organization may inure to the donor, 
etc.—Rejected. 

Section 401.—Change in formula for com- 
puting tax on life insurance companies.— 
Approved, but the new formula would be 
applicable to 1949-1950, as previously ap- 
proved by the Senate in H. J. Res. 371. 

Section 501.—Application of new tests with 
respect to the taxation of lifetime transfers 
as transfers in contemplation of death.— 
Approved. 

Section 502—Elimination of estate tax de- 
ductions for dependents.—Approved. 

Section 601.—Withholding of ten per cent 
on corporate dividends.—Rejected. 

Section 602.—Reduction of the rate of in- 
terest on overpayments from six per cent 
to three per cent.—Rejected. 


Section 603.—Acceleration of corporate tax 
payments.—Approved. 

Section 603—Elimination of the install- 
ment-payment privilege for trusts and certain 
nonresident aliens.—Approved. 
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Excess Profits Tax.—On August 8 Sec- 
retary of the Treasury Snyder said that 
action on an excess profits tax would prob- 
ably not come until January. His statement 
received support last week in the decision 
of the Senate Finance Committee to delay 
present consideration of excess profits taxes 
and to instruct the professional staff to 
conduct a study with respect to excess 
profits taxes for 1951 covering individuals 
and partnerships, as well as corporations. 


Nonetheless, speculation as to the “what” 
and “when” of a new excess profits tax 
continues, some members of both Houses 
of Congress having advocated the enact- 
ment of such a tax right now, if not sooner. 


Perhaps the most forceful statement fa- 
voring an immediate excess profits tax is 
that of Senator O’Mahoney before the Sen- 
ate Finance Committee. Excerpts from his 
statement are presented below: 


“Unless we are willing to use the profits 
of the profit system to defend that system 
in the present all-out ideological conflict 
with Communism we had better prepare to 
confront disaster. 


“Corporate profits are running at an all- 
time high and are rapidly increasing. Infla- 
tionary pressures which were apparent early 
in the second quarter of this year have been 
greatly increased by the Korean crisis, and 
will be further accelerated as soon as the new 
defense appropriation bills are enacted. 


“The economic facts are plain for all to 
read. . . . Consumer credit outstanding in 
June 1950 had reached the all-time high of 
$19,600,000,000. This was almost 1 billion 
dollars more than in 1949, and 13 billions 
in excess of 1945. Total bank loans and 
investments in June 1950 amounted to 122.4 
billion dollars, as compared with 120.2 bil- 
lion for 1949, 116.3 billions for 1947 and 
105.5 billions for 1944. 


“Commodity prices which in 1948 and 
1949 were falling from the all-time high of 
late 1947 and early 1948 began to turn up- 
ward early in 1950. In June, 1950, the 
wholesale price index was 157.3 (on the 
1926 base) as compared with 155 for 1949, 
but on July 4 the weekly index had climbed 
to 159, and three weeks later to 163.7. All 
classes of commodities—industrial and agri- 
cultural—have, according to the BLS, been 
rising more steeply since the outbreak of 
the war. 





885 

















“On July 21 the BLS reported that the 
consumer price index which had been rela- 
tively stable for 15 months prior to May 20, 
had begun to rise even before the North 
Korean attack. By June 15 it had risen 
nearly 2 per cent, to 170.2 on the 1935-1939 
index. Then came the Korean attack. What 
has been happening since is evidenced by 
the fact that new highs were established in 
July for most commodities, and that, de- 
spite some minor declines in a few com- 
modities during the month, the average prices 
for 28 commodities on spot markets had 
increased 3.8 per cent over the week ended 
July 25. This meant an increase of 13.6 per 
cent above the prices only a month before. .. . 


“The military expenditures will have a 
cumulative effect. Government cash will be 
laid out for the purchase of military sup- 
plies at rising prices. This will generate 
higher incomes and higher profits and the 
inflationary snowball will continue to roll. 


“There can be no doubt that we are in 
our present dilemma because in the prep- 
aration for World War II we did not adopt 
a sufficiently drastic tax program. We did 
not have a pay-as-you-go policy then; we 
were content to pay 45 per cent of the cur- 
rent cost out of taxes and to issue IOU’s 
for 55 percent. ... 


“Unless we are willing, by a rigid tax 
program now, not only to strike at war 
profiteering and speculative activity, but to 
pay as we go, we must be prepared to come 
face to face with disaster for what we so 
proudly call the American way of life. The 
annual interest upon the national debt which 
now amounts to 5% billion dollars, and 
which is more than half of all the expendi- 
tures of the Federal Government for all 
purposes in 1939, cannot be increased by, 
new interest obligations upon a new war 
debt without endangering not only profits, 
but the system that produces profits. 


“Fortunately the profit picture as it now 
presents itself is sufficient to guarantee the 
success of a pay-as-you-go system. Corpo- 
rate profits have reached levels never dreamed 
possible before the war. In 1940, before we 
actually became involved, they amounted to 
9.3 billion dollars. They jumped to a new 
high of 25.1 billions in 1943 and receded 
slightly to 24.3 billions in 1944, But cor- 
porate profits after taxes in each war year ex- 
cept 1945 were larger than corporate profits 
before taxes in 1940. They ranged from 9.4 
billions in 1941 to 10.8 billions in 1944 after 
the tax bill of World War II had been paid. 


“Obviously, corporate profits throughout 
World War II could have made a much 


larger contribution to the current cost of 
the war than they were called upon to do. 
Ever since the speedy reconversion of 1945-46, 
corporate profits in the new fully-employed 
economy have been running at far higher 
levels than during the war. For 1947, prof- 
its before taxes amounted to 30.5 billions; 
they rose to 33.9 billions in 1948; fell off to 
27.6 billions in 1949; jumped again in the 
first quarter of 1950 to 29.2 billions. The 
universal testimony from the most conserv- 
ative centers of finance in New York tells 
us that in the second quarter of this year 
they are going higher still. . . . 


“Let’s take these profits now. To take 
them next year will be too late, because 
every dollar of these billions of profits which 
do not go to war now will be adding to 
the inflationary pressures and thereby hin- 
der the war effort. 


“The schedule of excess profits tax rates 
contained in the amendment now before 
the Committee will impose no hardship upon 
any corporation. It provides first of all for 
a specific exemption of $25,000 and there- 
fore will not fall heavily upon small busi- 
ness. It continues the application of Section 
712 of the old excess profits tax law under 
which certain other exemptions are allowed 
for all corporations, in order that no unjust 
burden may be imposed. It also continues 
the application of Section 722 under which 
special consideration may be given for spe- 
cial conditions existing in individual cases. 
It was therefore carefully designed to apply 
only to profits in the very high brackets. 

“The base which has been selected is 75 
per cent of the average rate of corporate 
profits for the three years 1947 through 
1949. That average is 30.7 billion dollars. 
Accordingly the excess profits tax does not 
apply to 75 per cent of the average profits 
earned during the three base years. It is 
only upon the top 25 per cent of the profits 
earned above that average that this amend- 
ment will begin to be effective. The rate 
schedule is as follows: 

“65 per cent of net income about 75 per 
cent of the base and not above 90 per cent; 

“75 per cent of net income above 90 per 
cent of the base and not about 100 per cent; 

“QO per cent of net income about 100 per 
cent of the base and not above 125 per cent; 

“100 per cent of net income above 125 per 
cent of the base. 

“It will be observed that 75 per cent of 
the profits of 1947-49 is only slightly lower 
than the peak of profits during World War 
II. We know now that taxes were too low 
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the corporations of the U. S. did not, for 
example prevent those corporations from 
making dividend payments of 4.7 billion 
dollars in 1944 and retaining for corporate 
purposes an additional 6.1 billions—that is 
to say, a total of 10.8 billions. In 1944, at 
the height of the war, there was retained 
for dividend payments and undistributed 
profits a sum which exceeds the annual rate 
of corporate profits before taxes for the 
entire period from 1929 to 1940. 

“This makes it obvious that the tax rate 
here proposed can easily be carried by the 
corporate economy. Indeed an argument 
might well be made that the base for the 
assessment of an excess profits tax might 
well be lower than that fixed in this amend- 
ment, or that the rate might be higher. 

“Under this amendment American corpora- 
tions will be in substantially the same position 
as they were during World War II when the 
record clearly shows the burden upon them 
was not at all unbearable. This amendment 
will only have the effect of making certain 
that the profiteer and the speculator will be 
working for Uncle Sam and that unusually 
high profit dollars will go to war to sup- 
port the soldiers on .the fighting front and 
to protect the system of private property 
on the home front.” 


New Renegotiation Bill—H. R. 9246, a 
new renegotiation bill, has been introduced 
in the House and referred to the Ways and 
Means Committee. The bill is very similar 
to the Renegotiation Act of 1948, but in- 
cludes more definitions of terms and more 
detailed material on the factors to be con- 
sidered in determining excessive profits and 
would open General Services Administration 
contracts to renegotiation. The factors listed 
in the bill are the same as those now con- 
tained in the Military Renegotiation Regu- 
lations. 


The Commissioner 


Acquiescence. — The Commissioner has 
acquiesced in the following decisions: 


Bond (CCH Dec. 17,557)—A real estate 
corporation was a separate taxable entity 
even though, pursuant to agreement, its sole 
stockholder was entitled to its net operating 
income, and therefore the worthlessness of 
its stock resulted in a capital loss to the 
stockholder. 


Bryant (CCH Dec. 17,461)—Determination 
was made with respect to the portion of 
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trust income taxable to the remainderman 
during the year of, the life beneficiary’s death. 


Cullen (CCH Dec. 17,513)—In determining 
the value of a liquidating distribution by 
an orthopedic appliance company, the court 
held that no value should be assigned to 
intangible assets. 


Gould (CCH Dec. 17,622)—A trust benefi- 
ciary could deduct interest paid with respect 
to a trust obligation. 


Hagner (CCH Dec. 17,602)—The back-pay 
provisions of the long-term compensation 
statute were applicable where taxpayer’s sal- 
ary had been postponed because of wartime 
government restrictions on the license of 
his corporation’s patents. 


Hearst Corporation (CCH Dec. 17,586)— 
Since the taxpayer was a personal holding 
company, an amount paid as interest on be- 
half of its parent was deductible as a dividend. 


Midland Empire Packing Company (CCH 
Dec. 17,601)—Cost of concrete basement 
liner, to prevent oil seepage from a near-by 
refinery which jeopardized continued use of 
the building, was deductible. 


Nitto (CCH Dec. 17,294)—The Commis- 
sioner failed to establish liability of the tax- 
payer for income taxes as guardian of a 
minor, and capital gain resulted from the 
sale of an interest in a partnership engaged 
in operating a slot machine business. 


Rodgers Dairy Company (CCH Dec. 17,453) 
—A corporate chain restaurant operator could 
deduct (1) the cost of maintaining dogs and 
horses allegedly used for advertising pur- 
poses, (2) the entire amount of automobile 
expenses, where the automobile was used 
in part for the president’s personal conven- 
ience, but the expenses attributable to such 
personal use constituted income to the presi- 
dent, and (3) an amount spent on liquor for 
entertainment of persons supplying the tax- 
payer company with goods. 

Nonacquiescence.—The Commissioner has 
announced nonacquiescence in the following 
decisions: 

Heatbath (CCH Dec. 17,510)—The issu- 
ance of promissory notes by a solvent cor- 
porate taxpayer to a stockholder-creditor 
constituted payment within the meaning of 
the related-interest statute. 


Hopag (CCH Dec. 17,430)—A company 
which received a percentage of royalties for 
promoting inventions did not thereby ac- 
quire an interest in the patents, and was not, 
as the recipient of royalty income as such, 
a personal holding company. 
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ALABAMA 





October 1 


Automobile dealer reports due. 
Public utility reports and license fees due. 


October 10—— 


Alcoholic beverage reports and tax of 
public service licensees due. 

Alcoholic beverage reports of wholesalers 
and distributors due. 

Automobile dealer reports due. 

Tobacco stamp and use tax reports and 
payment due. 

Tobacco wholesaler and jobber reports 
due. 


October 15—— 

Gasoline reports from carriers, ware- 
housers and transporters due. 

Lubricating oils reports from carriers, 
warehousers and transporters due. 

Motor carrier mileage tax reports and 
payment due. 

Oil and gas conservation tax reports and 
payment due. 

Oil and gas production tax reports and 
payment due. 

Telegraph company reports and license 
tax due. 


October 20—— 

Automobile dealer reports due. 

Carbonic acid gas tax reports and pay-« 
ment due. 

Coal and iron-ore mining tax reports and 
payment due. 

Diesel fuel tax reports and payment due. 

Gasoline tax reports and payment due. 

Lubricating oils tax reports and pay- 
ment due. 

Motor fuel tax reports and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 


October 30—— 


Annual license and privilege tax due 
(last day). 

Forest products severance tax reports and 
payment due. 


October 31 
Chain store tax due. 
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ARIZONA 


October 5—— 
Alcoholic beverage licensee reports due. 


October 10—— 
Malt, vinous and spirituous liquor whole- 
saler tax reports and payment due. 


October 15—— 
Gross income tax reports and payment due. 


October 20—— 
Motor carrier tax reports and payment 
due. 


Use fuel tax reports and payment due. 


October 25—— 
Motor vehicle fuel distributor, whole- 
saler and carrier tax reports and pay- 
ment due. 


ARKANSAS 





October 1 
Bank share tax installment due. 


Property tax final installment due (last 
day). 


October 10—— 
Alcoholic beverage reports due. 
Motor fuel carrier reports due. 
Natural resources statements of pur- 
chases due. 


October 15—— 
Compensating (use) tax reports and pay- 
ment due. 


October 20—— 


Gross receipts tax reports and payment 
due. 


Use fuel tax reports and payment due. 


October 25—— 
Motor fuel tax reports and payment due. 
Natural resources severance tax reports 
and payment due. 


CALIFORNIA 





October 1 

Distilled spirits tax reports and payment 
from common carriers due. 

Gasoline tax reports and payment due. 
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October 15—— 


Alcoholic beverage import reports from 
common carriers due. 

Beer and wine tax reports and payment 
due. 

Distilled spirits tax reports and payment 
due. 

Gross receipts tax reports and payment 
from motor carriers of property for 
hire due. 

Off-sale general liquor licensee quarterly 
reports due (last day). 

Use fuel tax reports and payment due. 


October 20—— 
Gross receipts tax reports and payment 
from motor carriers due. 


October 31 
Sales tax reports and payment due. 
Use tax reports and payment due. 





COLORADO 
October 5—— 
Alcoholic beverage manufacturer reports 


due. 
Motor carrier tax due. 


October 10—— 
Motor carrier reports due. 


October 14—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 


October 15—— 
Coal mine owner reports due. 
Coal tonnage tax quarterly payment due. 
Coal tonnage reports due. 
Income tax third installment due. 


October 25—— 
Diesel fuel tax reports and payment due. 
Gasoline tax reports and payment due. 


CONNECTICUT 


October 15—— 
Gasoline use tax reports and payment due. 


October 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 


October 25—— 


Gasoline tax reports and payment due. 


October 30-—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 


DELAWARE 


October 1 
Bank share tax due. 
Railroad tax installment 





due. 
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October 15—— 


Alcoholic beverage reports from manu- 
facturers and importers due. 
Gasoline reports from filling stations due. 


October 30-—— 
Income tax third installment due. 


October 31—— 

Gasoline tax reports and payment from 
distributors and reports from carriers 
due. 

Income tax withholding reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 


October 10—— 
Alcoholic beverage licensed manufac- 
turer, wholesaler or retailer reports due. 
Beer licensed manufacturer and whole- 
saler reports due. 


October 15—— 
Beer tax due. 
Income (franchise) tax second installment 
due. 
Income tax second installment due. 
Unincorporated business tax second in- 
stallment due. 


October 20—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 


October 25—— 


Gasoline tax reports and payment due. 


FLORIDA 
October 1 


Auto transportation company tax reports 
and payment due. 

Express company tax reports and pay- 
ment due. 

License taxes, unless otherwise provided 
by law, due. 


October 10—— 





Alcoholic beverage manufacturer and 
dealer tax reports and payment due. 
October 15—— 


Alcoholic beverage reports from trans- 
porters and carriers due. 

Gasoline tax reports and payment from 
nondistributors and carriers due. 

Motor vehicle fuel use tax reports and 
payment due. 


October 20-—— 
Admissions tax reports and payment due. 
Rental tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
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October 25—— 
Gasoline sales tax and storage tax re- 
ports and payment due. 
Oil and gas production tax reports and 
payment due. 


GEORGIA 
October 10—— 
Cigar and cigarette wholesale dealer re- 


ports due. 
Distilled spirits wholesale dealer repérts 
due. 


Motor carrier reports due. 


October 15—— 
Malt beverage tax reports due. 


October 20—— 
Gasoline tax reports and payment due. 


IDAHO 
October 15—— 

Beer dealer, brewer and wholesaler re- 
ports due. 

Cigarette wholesaler drop shipment re- 
ports due. 

Electric power company tax reports and 
payment due. 

Gasoline tax reports and payment due. 

Gross receipts tax quarterly installment 
from motor carriers due. 


October 25—— 
Gasoline dealer reports and payment due. 
Use fuel tax reports and payment due. 


ILLINOIS 


October 10—— 
Motor carrier mileage tax reports and 
payment due. 


October 15—— ‘ 
Alcoholic beverage tax reports due. 
Cigarette tax reports due. 

Public utility tax reports and payment 
due. 
Sales tax reports and payment due. 


October 20—— 
Gasoline tax reports and payment due. 


October 30—— 
Gasoline reports from transporters due. 


INDIANA 





October 1 
Alcoholic vinous beverage tax due. 


October 10—— 
Cigarette distributor interstate business 
reports due. 
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October 15—— 
Alcoholic vinous beverage tax due. 
Cigarette distributor drop shipment re- 

ports due. 
Use fuel tax reports and payment due. 


October 20—— 

Intangibles tax reports and payment from 
building-and-loan and production credit 
associations due. 

Intangibles reports from banks and trust 
companies due. 

Share tax reports and payment from 
banks and trust companies due. 


October 25—— 
Gasoline tax reports and payment from 
distributors and carriers due. 
Use fuel tax reports and payment from 
fuel dealers due. 
October 31 
Gross income tax reports and payment due. 





IOWA 





October 1 
Income tax second installment due. 
Motor carrier additional tax due. 
Property tax second installment 

(last day). 


October 10—— 
Beer tax reports and payment from Class 
“A” permittees due. 
Gasoline tax reports and payment from 
carriers due. 


October 20—— 
Gasoline tax reports and payment due. 


Sales tax reports and payment due. 
Use tax reports and payment due. 


due 


KANSAS 
October 10—— 
Malt beverage reports due. 
October 15—— 
Alcoholic liquor manufacturer and dis- 
tributor reports due. 


Compensating tax reports and payment 
due. 


Gasoline and fuel use reports from carriers 
due. 

Gross ton mileage tax reports and pay- 
ment from motor carriers due. 

Income tax second installment due. 


October 20—— 


Alcoholic liquor retailer reports and pay- 
ment due. 


Sales tax reports and payment due. 

Use fuel tax reports and payment due. 
October 25—— 

Gasoline tax reports and payment due. 
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KENTUCKY 


October 1—— 
Stored distilled spirits reports due. 


October 10—— 
Distilled liquor blender and rectifier tax 
due. 


October 15—— 
Alcoholic beverage reports due. 
Fuel use tax reports and payment from 
transporters due. 
Mileage tax from passenger carriers due. 


October 20-—— 
Cigarette wholesaler reports due. 
Oil production tax reports and payment 
due. 


October 31 

Amusement and entertainment reports 
and tax due. 

Gasoline tax reports and payment from 
dealers and transporters due. 

Gasoline reports from refiners and im- 
porters due. 

Gross receipts tax reports and payment 
from public utilities due. 

Motor vehicle fuel use tax reports and 
payment due. 





LOUISIANA 





October 1 
Franchise tax reports and payment due. 
Soft drinks reports due. 

Tobacco reports due. 


October 10—— 
Beer importer reports due. 
Gasoline importer tax due. 
Kerosene importer reports due. 
Lubricating oils importer reports due. 


October 15—— 
Beer carrier reports due. 
Gasoline carrier reports due. 
Intoxicating liquor reports due. 
Kerosene carrier reports due. 
Lubricating oils carrier reports due. 
Soft drinks reports due. 
Tobacco reports due. 


October 20—— 

Beer wholesale dealer tax reports and 
payment due. 

Fuel use tax reports and payment due. 

Gasoline tax reports and payment due. 

Kerosene tax reports and payment due. 

Lubricating oils tax reports and pay- 
ment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
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October 30—— 





Carrier quarterly reports and payment 
due. 


Gas-gathering tax reports and payment 
due. 

Natural resources severance tax and pro- 
ducer of dry gas or gas in combination 
with liquid hyrdocarbons tax reports 
and payment due. 

Public utility and pipeline reports due. 


MAINE 


October 10 
Malt beverage manufacturer and whole- 
saler reports due. 
October 25—— 
Use fuel tax reports and payment due. 
October 31 


Gasoline tax reports and payment due. 
Road tax reports and payment due. 











MARYLAND 
October 1 
Property tax assessed by local collectors 
due. 


October 10—— 
Admissions tax due. 
Beer tax reports and payment due. 


October 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 


October 30—— 
Motor fuel cargo lot purchases reports 
due. 


October 31 
Gasoline tax reports and payment due. 





MASSACHUSETTS 





October 1 
Personal income tax second installment 
due. 
October 10—— 
Alcoholic beverage excise tax reports and 
payment due. 
Meals excise tax reports and payment due. 


October 20—— 
Excise (income) tax second installment 
due. 


Tobacco tax reports and payment due. 


October 30-—— 
Alcoholic beverage annual excise (income) 
tax payable. 


October 31 





Motor fuel tax reports and payment due. 
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MICHIGAN 
October 5—— , 
Gasoline statements from carriers due. 
October 10—— 
Common and contract carrier reports and 
payment due. 
October 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
October 20—— 
Cigarette tax reports and payment due. 
Diesel fuel user tax reports and payment 
due. 
Fuel sold for use on vessels, tax due. 
Gas and oil severance tax reports and 
payment due (last dav). 
Gasoline tax distributor reports and pay- 
ment due. ° 


MINNESOTA 
October 1 
Motor vehicle registration fee due. 
Property tax second semiannual install- 
ment due. 
October 10—— 
Alcoholic beverage reports from whole- 
salers, brewers and manufacturers due. 
October 20-—— 
Cigarette tax reports and payment due. 
October 23—— 
Gasoline tax reports and payment from 
distributors due. 
Special use fuel tax reports and pay- 
ment due. 
Tractor fuel seller reports due. 





MISSISSIPPI 


October 5—— 
Factory reports due. 
October 10—— : 
Admissions tax reports and payment due. 
October 15—— 
Compensating (use) .tax reports and pay- 
ment due. 
Gasoline tax reports and payment from 
carriers due. 
Light wine and beer retailer, wholesaler 
and distributor reports due. 
Occupation (sales) tax reports and pay- 
ment due. 
Timber severance tax reports and pay- 
ment due. 
Tobacco manufacturer, distributor and 
wholesaler reports due. 
Use fuel tax reports and payment due. 
October 20—— 
Gasoline distributor, refiner and processor 
reports and payment due. 





October 25—— 
Gas severance tax reports and payment 
due. 
Oil and Gas Board maintenance charge 
due. 
Oil severance tax reports and payment 
due. 
October 31 
Motor vehicle registration fee due. 
MISSOURI 
October 5—— 
Nonintoxicating beer permittee reports 


due. 


October 10— 
Oil inspection tax reports and payment 
due. 
Petroleum products receiver reports due. 


October 15—— 
Alcoholic beverage sales reports due. 
Retail sales tax reports and payment due. 





October 25—— 
Use fuel tax reports and payment due. 
October 31 
Gasoline distributor tax reports and pay- 
ment due. 


Soft drinks manufacturer tax reports and 
payment due. 


MONTANA 





October 1 
Moving picture theater licenses issued 
and tax due. 


October 15—— 

Beer brewer, wholesaler and transporter 
tax reports and payment due. 

Coal mine operator tax reports and pay- 
ment due. 

Cement producer and dealer tax reports 
and payment due. 

Gasoline reports from carriers due. 

Crude petroleum producer reports due. 

Electric company tax reports and pay- 
ment due. 

Gasoline tax reports and payment due. 

Motor carrier additional fee due. 

Oil producer license tax reports and pay- 


ment due. 
Personal income tax second installment 
due. 


Telegraph and natural gas company tax 
reports and payment due. 


NEBRASKA 
October 1 





Express company reports due (last day). 


October 10—— 
Cigarette distributor reports due. 
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October 15—— 
Alcoholic beverage manufacturer and 
wholesale distributor reports due. 
Gasoline reports from carriers due. 
Gasoline tax reports and payment due. 


NEVADA 


October 10—— 
Liquor reports by out-of-state vendors 
due. 


October 12—— 
Toll road and bridge quarterly tax re- 
ports and payment due. 


October 15—— 
Alcoholic beverage manufacturer and im- 
porter reports due. 
Gasoline carrier reports due. 


October 25—— 
Fuel user tax reports and payment due. 
Gasoline tax reports and payment from 

dealers due. 


NEW HAMPSHIRE 
October 1 
Domestic savings bank and trust com- 
pany tax due. 
Personal income tax due. 


October 10—— 

Alcoholic beverage manufacturer, whole- 
saler and importer reports due; whole- 
saler tax due. 

October 15—— 

Forest yield reports due. 

Public utility property tax due. 

Use fuel tax reports and payment due. 


October 31 
Motor fuel tax reports and payment due. 








NEW JERSEY 


October 10—— 

Bus (interstate) excise tax reports and 
payment due. 

Jitneys (municipal) gross receipts tax re- 
ports and payment due. 

October 20—— 

Alcoholic beverage retail consumption and 
retail distribution licensee tax reports 
and payment due. 

Cigarette distributor tax reports and pay- 
ment due. 

October 25—— 

Bus (municipal) gross receipts tax re- 

ports and payment due. 
October 30—— 
Gasoline reports from carriers due. 


Second Last Business Day—— 
Gasoline reports and payment from dis- 
tributors due. 
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‘ NEW MEXICO 
October 1 


Merchant license tax quarterly install- 
ment due. 


October 15—— 
Income tax due. 
Occupational gross income tax reports 
and payment due. 
Oil and gas conservation reports due. 
Severance tax reports and payment due. 


October 20—— 
Electric, gas, water and steam company 
inspection fee due. 
Motor carrier reports and tax due. 
Pipeline operator license tax due. 


October 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and 
payment due. 


October 30-—— 
Oil and gas well production tax reports 
due. 





NEW YORK 
October 15—— 
Personal income tax third installment due. 


October 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 


October 25—— 
Conduit company tax reports and pay- 
ment due. 


October 30—— 
Gasoline tax reports and payment due. 


NORTH CAROLINA 


First Monday: 
Property tax due. 


October 10—— 
Alcoholic beverage reports from railroads 
due. 
Gasoline tax reports and payment due. 
Unfortified wine distributor and bottler 
tax reports and payment due. 


October 15—— 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 


October 20—— 
Gasoline tax reports and payment from 
distributors due. 
Use fuel tax reports and payment due. 


October 30-—— 
Electric light, power, street railway, gas, 
water, sewerage and telephone company 
tax reports and payment due. 
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NORTH DAKOTA 


October 10— 
Cigarette distributor reports due. 
October 15—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carrier tax due. 
Mineral rights excise tax semiannual in- 
stallment delinquent. 
Real property tax semiannual installment 
delinquent. 
October 20—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
October 25—— 


Use fuel tax reports and payment due. 


OHIO 
October 10—— 
Alcoholic beverage reports from Classes 
“A” and “B” permittees due. 
Cigarette wholesaler reports due. 
October 15—— 
Cigarette use tax reports and payment 
due. 
Use tax reports and payment due. 
October 20—— 
Gasoline tax reports from dealers due. 
October 30-—— 
Gasoline tax reports from carriers due. 
October 31 
Gasoline tax due. 





OKLAHOMA 
October 1 
Freight car company gross earnings re- 
ports due. 
Railroad company reports of equipment 
leased and withheld tax due. 





October 5—— ‘ 
Operator reports of mines other than 
coal due. 


October 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Cigarette wholesaler, retailer and vend- 
ing-machine owner reports due. 
Gross receipts tax reports and payment 
from airports due. 


October 15—— 

Gasoline tax reports from 
tailers and carriers due. 

Mileage tax reports and payment from 
carriers due. 

Sales tax reports and payment due. 

Tobacco wholesaler, jobber and ware- 
houseman reports due. 
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October 20—— 





Coal mine operator reports due. 

Gasoline distributor and imported gaso- 
line purchaser tax reports and pay- 
ment due. 

Property tax reports and payment from 
rural electric cooperatives due. 

Use fuel tax reports and payment due. 

Use fuel tax reports from carriers due. 

Use tax reports and payment due. 


October 30-—— 
Cotton manufacturer tax reports and pay- 
ment due. 
October 31 
Oil, gas and mineral gross production 
tax reports and payment due. 











OREGON 
October 1 
Motor vehicle quarterly registration fee 
due. 


October 15—— 
Excise (income) tax third installment due. 
Personal income tax third installment due. 


October 20—— 

Alcoholic beverage tax reports and pay- 
ment due. 

Motor carrier reports due if tax is paid 
as per Table A or B. 

Motor vehicle broker and forwarder tax 
due. 

Use fuel tax reports and payment due. 


October 25—— 
Gasoline tax reports and payment due. 


October 30—— 


Forest products severance tax reports 
and payment due. 
Oil production tax reports and _ pay- 


ment due. 
Withholding tax reports and payment due. 


October 31 
Motor carrier tax due if tax is paid as 


per Table A or B. 





PENNSYLVANIA 
October 10—— 
Malt beverage reports due. 
Soft drinks reports due. 
Spirituous and vinous liquor importer re- 
ports due. 


October 15—— 
Alcoholic beverage manufacturer tax re- 
ports and payment due. 
October 31 
Gasoline tax reports and payment due. 
Use fuel tax reports and payment due. 
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RHODE ISLAND 


October 10—— 
Alcoholic beverage reports from manu- 
facturers due. 


October 15—— 
Gasoline tax reports and payment due. 


October 20-—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
October 31 


Corporation employing five or more per- 
sons reports due. 













SOUTH CAROLINA 


October 1 
Alcoholic beverage wholesaler reports of 
alcoholic beverages received due. 


October 10— 
Admissions tax reports and payment due. 
Alcoholic beverage wholesaler and retailer 
reports of alcoholic beverage sales and 
additional tax due. 
Power tax reports and 
(last day). 


October 20-—— 


Fuel oil dealer reports due. 


Fuel oil user tax reports and payment 
due. 
Gasoline tax 


October 31 














payment due 









reports and payment due. 





















Motor vehicle registration and fee due. 
SOUTH DAKOTA 
October 1 
Motor carrier of passengers tax due. 
October 10 











Motor carrier in interstate commerce re- 
ports and tax due. 


October 15—— 

Alcoholic beverage sales reports due. 

Gasoline tax from dealers due. 

Gasoline tax reports from carriers and 
retail airplane vendors due. 

Occupational retail sales tax quarterly re- 
ports and payment due. 

Use fuel reports from carriers due. 

Use fuel tax reports and payment due. 

Use tax quarterly reports and payment 
due. 


October 20-—— 
Passenger mileage tax due. 


October 30-—— 
Mineral products severance tax reports 
and payment due. 
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October 31 

Gasoline tax reports from dealers due. 

Property tax second installment due 
(last day). 


TENNESSEE 
First Monday—— 
Property tax due. 


October 10—— 
Alcoholic beverage reports due (last day). 
Barrel tax on beer due. 
Gasoline tax reports from carriers due. 


October 15—— 
Fuel user reports due. 
Use fuel reports from carriers due. 


October 20-—— 

Gasoline tax reports and payment from 
distributors due. 
Oil production tax 

ment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


reports and pay- 


TEXAS 
October 1 


Commercial and collection agency tax re- 
ports and payment due. 

Contract carrier occupation tax reports 
and payment due. 

Public utility tax reports and payment 
due. 

Radio, cosmetic and playing card tax 
reports and payment due. 

Sulphur production tax reports and pay- 
ment due. 

Textbook publisher tax reports and pay- 
ment due. 


October 15—— 
Beer tax reports and payment due. 
Oleomargarine dealer tax reports and pay- 
ment due. 


October 20—— 

Liquefied gases and liquid fuel tax re- 
ports and payment of users due. 
Motor fuel reports from carriers due. 
Motor fuel tax reports and payment due. 


October 25—— 

Admissions tax reports and payment due. 

Carbon black production tax reports and 
payment due. 

Cement distributor tax reports and pay- 
ment due. 

Natural gas production tax reports and 
payment due. 

Prizes and awards of theater tax reports 
and payment due. 
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October 30—— 
Oil production tax reports and payment 
due. 


UTAH 
October 10—— 
Liquor licensee reports due. 
Use fuel reports from carriers due. 


October 15—— 

Use fuel tax reports and payment due. 
October 25—— 

Gasoline reports of carriers due. 


Gasoline tax reports and payment from 
distributors and retailers due. 


VERMONT 


October 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
October 15—— 
Electric light and power company re- 
ports and tax due. 
Express and telegraph company tax due. 
Railroad, transportation and _ telephone 
company tax due. 


October 30—— 
Gasoline tax reports and payment due. 


VIRGINIA 





October 1 


Motor bus transportation license tax due 
Public utility tax due. 


October 10—— 
Beer dealer, bottler and manufacturer re- 
ports due. 
Tobacco tax from warehousemen due. 


October 15—— 


Motor carrier tax due. 


October 20-—— 
Gasoline tax reports from carriers due. 
Use fuel tax reports from dealers and re- 

sellers due. 


October 30—— 
Forest products severance tax quarterly 
reports and payment due. 


October 31 
Gasoline tax reports and payment due. 
Motor carrier quarterly road tax reports 

and payment due. : 
Use fuel tax reports and payment due. 





WASHINGTON 


October 10—— 
Malt product brewer and manufacturer 
reports due. 
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October 15—— 
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Auto transportation company reports and 
payment due. 


Butter substitutes reports and payment 
due. 


Cigarette drop shipment 
wholesalers due. 


October 20-—— 
Use fuel tax reports and payment due. 


reports from 


October 25—— 


Gasoline reports from carriers due. 
Gasoline tax reports and payment due. 


WEST VIRGINIA 


October 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
October 15—— 
Cigarette use tax reports and payment 
due . 
Sales tax reports and payment due. 
October 30—— 
Gasoline tax reports and payment due. 
Occupational gross income tax quarterly 
reports and payment due. 


WISCONSIN 
October 1 
Motor carrier flat tax due. 
October 10—— 
Alcoholic beverage tax reports due. 


Cigarette wholesaler and manufacturer re- 
ports due. 


Oleomargarine tax reports and payment 
due. 
October 15—— 
Railroad, telegraph, sleeping car and ex- 
press company property tax second in- 
stallment due. 


October 20-—— 
Gasoline tax 





reports and payment due. 


WYOMING 


October 10—— 
Gasoline tax reports from carriers due. 


October 15—— 
Gasoline tax reports and payment 
wholesalers due. 
Gasoline tax reports from dealers due. 
Motor carrier reports and tax due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
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